
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



% 






/.3 



REPORTS OF CASES , . ,, 

, >'■*»-■.'*■ ' 

UPON '^Uc.ty clcfY^^ 

APPEALS AND WRITS .OF ERROR 

IN THB • 



Hmtsie of i.oitifii» 



DURIMO THE THIRD SESSION OF THE FIFTH PABLUMENT 
OF THE UNITED KINGDOM, 

56 Geo. III. 1814^1815. 



BY P. DOW, Esa. 

OF UNCOLtrS INN, BARHISTBR AT LAW. 



VOL. III. 



LONDON: 

PRINTED FOR W. CLARKE AND SONS, 

I^W mOOmtMLLMMif rORTVGAL nRMET, LIMCOLll*i tMN } 

AND BALDWIN, CRADOCK, AND JOY, PATBRN08TBR*R0W. 

SOLD BY W. BLACKWOOD, EDINBURGH; AND C. P. ARCHBR, 
DUBLIN. 



1816. 



lUL 8 1901 



C. Baldwin, Printer, 
New Bridge-Btre«t, London. 



Chief Judges of the Courts of original Jurisdiction^ from 
which Appeals and fVrits of Error lay directly to the 
House of Lords during the Period of these Reports. 

ENGLAND. 

Lord Eldon, Lord Chancellor. 

Lord Ellenborough, Lord Chief Justice of the Court of 

King's Bench. 
Rt. Hon. Sir Alexander Thomson, Knt. Lord Chief 

Baron of the Court of Exchequer. 

SCOTLAND. 

Rt. Hon. Charles Hope, Lord President of the Court of 

Session^ President of the First piy)ision. 
Rt. Hon. David Boyle, Lord Justice Clerk^ President of 

the Second Division of the Court of Session. 
Rt. Hon. Robert Dundas, Lord Chief Baron of the Court 

of E.vchequer. 

IRELAND. 
Lord Manners, Lord Chancellor. 
Rt. Hon, W. Downes, Lord Chief Justice of the Court of 

King^s Bench. ' 
Rt. Hon. Standish O'Grady, Lord Chief Baron of the 

Court of Exchequer. 



TABLE OF CASES REPORTED. 



Pag« 

Arbucklb v. Taylor and others. 

{AO^;ed Malicious PrasectOion, and JVrangaiu Impfisowment) .... 160 

Bayne ▼. Walker. 

{Landlord and Tenant) 2SS 

Bemal ▼• Marquis of Donegal and others. 

{Eaipeaani Hnr^-'^-Consent Orderg.—PracHce) 18S 

Blake and others ▼. Veysie. 

( Tith€s^^Modut.—PracHce) 1 89 

Burnet and another ▼. Knowles. 

{Road Trusiecs) S80 

Coldough and others ▼. Gaven and others. 

(WtU.-^Legacy) «67 

Davidson v. Robertson and others. 

(BHU of Exchaf^e.— Partners) 218 

Hamilton and others v. Grant and others. 

(Agreement.'^Specyic Performance) 38 

♦ 

Johnes v. Johnes. 

(Error.'^Form of Judgment on Demurrer under staU 8, 9 Gul. 
8. *. 8.) 1 

KelleU and another ▼. Kellett. 

{Will^^Heir at Law.—Resulting Trust) 248 

Newcastle Fire Insurance Company v. Macmorran and Co. 

(Insurance^^^fVarranttf) ^^ 

Odell and others ▼. Crone and others. 

(Construction of a WiO) 61 



vi TABLE OF CASES REPORTED. 

Parker and others v. Potts and others. 

(Insurance. — Sea-Worthinesi) 23 

Phayre v. Representatives of Peree. 

(Trust^^Fraud) 116 

Robertson v. Graham. 

( Pleadingr^Ccunsaj 27S 

Robertson (General) v. Athol (Duke of). 

( Title^^PrescrijOhn) 1 08 

Sharpe and others ?. Bickerdyke and others. 

{Decreet ArbitraL — Award) LOt 

St. Barbe Tregonwell v. John Sydenham, elder, and John Sydenham, 
younger. 

{Heir at Lan.— Resulting Tnut.-^Perpetuity} 194 

Warner v. Cunningham. 

(Partnership) 76 

Wilkie and others v. Geddes. 

(Insurance. — Sea-fVorthiness) 57 



TABLE OF CASES CITED. 



ENGLISH AND IRISH. 



Page 

Andrews v. Partington 6S 

Armiger v. Clarke 40 

Arnold v. Chapman . . 201, 203, 209, 

211 

Barrington v. Hereford 203, 2U 

Berry v. Usher 252 

Bradley v. Banks 4 

Bromley v. Jeffries 40 

Buflar V. Bradford 67 

Camfield v. Gilbert 252 

Cane v. Lord Allen 41 

Carrick v. Errington 212 

Coggan V. Lonsdale 190 

Collins V. Plummer 40, 42 

Cruse V. Barley 203, 214 

Douglas V. Chalmer 67 

Duke of Norfolk's case 201 

Ellison V. Airey 67 

Ethersay v. Jackson 8, 10, 14 

Fitzgerald v. Poole 28 

Fletcher v. Ashburner 207 

Forbes v. Wilson 29 

Gainsford v. Griffith 7, 8 

Grosvenor v. Hallam 201, 208, 212, 

214 

Hamilton v. Page 39 

Hankin v. Broomhead 7, 10, 11, 15 

Hardacre v. Nash 252 

Hardy v. Bern 6 

Hibbert v. Martin 29 



Page 

Hill V. Bishop of London 252 

Hopkins v. Hopkins 212 

Horsley v. Chaloner 67 

Horncastle ▼. Stuart 26 

Hort V. Gifford 41 

Humberston v. Humberston . . . ^, 

201,204 

Humble v. Bland 4 

Jackson v. Hurlock . . 201, 203, 208, 

21S 

Johnson v. Norton 4 

King V. Dennison 252 

Lamb v. Archer 201 

Lawrenson v. Butler 40 

Mallory v. Jennings 9 

Mills Frigate (case of the) . . 27, 28 

Munro v. Vandam 26 

Peplow V. Rowley 4 

Phipps V. Helynge 201 

Phyler v. Boson 4 

Piggott V. Penrice 252 

Robarts v. Marriet 10 

Robinson v. Taylor 252 

Roebuck v. Dean 272 

Roe d. Helling v. Yeud 252 

Roles V. Rosewell 6 

Roper V. Ratcliffe 209 

Shaw V. Bull 252 

Southgate v. Chaplain 5 

Stonehouse v. Evelyn 213 



Tiii 



TABLE OF CASES CITED. 



Stuart V. Bute (earl of) 91, 98 

Timewell v. Perkins 252 

Underwood ▼. Courtown 40 

Walker V. Shore 68 



Paff« 

Wharton v. May 142 

Whitbread v. St. John 68 

Wootton V. Hele 5 

Wright V. Row ..201, 20S 



SCOTCH. 



Adamson v. Nicholson .... 2S6, 242 

Anderson ▼. Ormiston 164 

Andrews v. Murdoch 184, 185 

Bald ▼. Buchanan Ill 

Black y. Livingston 106 

Blackburn v. Gibson 110 

CMbhion v. Ramsay 112 

Campbell v. Scotland /...Ill 

Carnegie v. Magistrates of Mon- 
trose 110 

Clerk V. Baird 236 

Concordia (case of the) 26 

Deans ?. Abercrombie 2S7^ 242 

Dickson v. Macullock 1 10 

Dundas v. Belsh or Wekh 164 

Edrington Mills (case of the) 237, 

242 

Fife V. Ogilvie 164 

Fleming v. Macnair 229 

Gedde v. Baker 112 

Geddie ▼. Dempster 164 

Graeme v. Cunningham 

Guthrie ▼. Lord Mackerston 236, 241 

Hamilton v. 236, 242 

Hardie ▼. Black 236 

Hardie v. Hardie 106 



Henderson v. Scott 164 

Hetherington v. Carlisle 106 

Jamieson ▼. Napier 164 

Jardine v. Creech 164* 

Johnston v. Balfour 112 

Kirkaldy v. Dalgaims 106 

La Motte ▼• Jardine 164 

Lindsay ▼. Kinlock 164 

Lockart v. Lee 164 

Logan ▼. Lang 106 

Madellan v. Kerr . . . .' 236 

Middleton ▼. Dunmore (Lord) ..111 

Millar v. Dickson HI 

Ormiston v. Hill 112 

Robb V. Halliday 164 

Sinclair ▼. Hutchinson. . . . 236, 243 

Smith V. Gray 112 

Sutherland v. Robertson 236 

Swinton ▼. MacdougaL 236 

York Building Co. v. Adam 236 

Young V. Erskine 90 

Watson V. Clark.* 24, 29, 31 

Watt V. Morris 27 

White V. Houston 236 

Williamson v. Fraser 106 

Woods V. Grordon 164 



REPORTS 



OF 



APPEAL CASES 



IN THE 



HOUSE OF LORDS, 

During the Session, 1 8 1 4 — 1 5 . 
55 Geo. III. 



ENGLAND. 
£RROR, FROM K. B. 

JoHNES — Pit. ih e9*ror. 
JoHNEs — Deft, in error. 

In action of debt on bond, with penalty for performance of Nov. si, 1814. 

covenants, breaches under stat. 8, 9 Gul. 3. s. 8. may be '^ J ,_ ^ 

assigned in the replication* erbob. — 

And, on demurrer, interlocutory jndjipnent may be given to form of 
the extent that it appears to the court that the replication '^^t. on 
is sufficient, and that Pit. ought to recover his debt and l^^^^^g^^ 
damages for detention, and final judgment may be stayed qul. 8? s. 8. 
till after award and execution of the writ of inquiry. 

And where the interlocutory iudgment was in £. 1"., and 
then, as the inquisition could not, according to the usual 
mode of holding the assizes, be taken before the justices 
of assize pursuant to stat. till after T. T., a day was given 
to the parties in M. T., nassing over T. T. altogether, 
without continuance— helu that, as in thedue execution of 
the object of the stat. the giving a day in T. T. would have 

VOL. III. B 



2 CASES In the house of lords 

Nov. Sly 1814. been nugatory, the reason for the continuance failed, and 
the omission was no error. 




JUD6T. ON 



STAT. 8,9 xLRROR upon a judgment in K. B. in an action 
out. 3. 8. 8. ^f jgjj|. Qj^ bond. The declaration was in the com- 
mon form of debt on bond, and Deft, on Oyer 
set out the condition of the bond, (which was for 
quiet enjoyment of certain premises purchased by 
Pit. John Johnes, from Deft. Thomas Johnes, par- 
ticularly against the claims of Mrs. Eliz. Johnes, 
Deft.'s mother,) and pleaded that Pit. had quietly 
enjoyed. Pit. in the replication stated that £. 
Johnes had filed her bill in Chancery against him 
setting forth her title under her marriage settlement 
as tenant for life, to part of the premises which 
had been sold by her son Thomas Johnes, to John 
Johnes, who had, without her knowledge or con- 
sent, been let into possession ; and also alleging 
that an agreement had been entered into between 
her and John Johnes, for a lease to the latter, at 
a given rent, of that part of the premises claimed 
by her ; and praying an account, an injunction to 
stay waste, and a specific performance of the agree- 
ment; that the Master of the Rolls had decreed 
the account, &c. and ordered a reference to the 
Master to inquire whether E. J. had a title to 
grant a lease ; and, if she had, then he^ decreed a 
spec, per^ but reserved the consideration of the costs 
of the inquiry as to the title and spec* per. till 
after the Master should have made his report, and 
from the subsequent proceedings it remained 
doubtful whether any costs were given on this last 
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ground. The replication then stated as the result Nor, 2I|1$14l 
of the suit in Chancery, and an action by E. eJ[7*''^C*^ 
Johnes in K. B. for damages for use^and occupa- fohk pF 
tion, &c. that he was damnified to the amount of Dt^^* ^ndb* 
6000/. To this replication Deft, demurred, and*^^^-»>9 
after joinder in demurrer, (no counsel appearing to 
argue it for Deft.) the Court in £. T. 1813, gave 
judgment so . far as that it appeared to the Court 
that the replication was sufficient, ami that Pit* 
ought to recover Iris said debt, and damages for the 
detention ; but final judgment was stayed till the 
truth .of the breaches could be inquired of, and the 
damages assess^ by a jury, and a writ of inquiry 
.was for that purpose awarded, pursuant to statute, 
returnable in M. T., when a day was given to the 
fortiesy (passing pver T. T. altogether,) and then 
final judgment was given for Pit. (vide the form as 
read by Lord'Eldon,. C.) Deft., brought error in 
the Exchequer Chamber, where no counsel appear^* 
ing for Deft, the Judgment was affirmed, and then 
he brought error returnable before the Lords. 

Parke (for Pit. in -error). 

Ist Objection. Tlie judgment was erroneously 
entered. The first judgment or act of the Court 
(*' videtur Curia^ &cJ') could not be considered as 
ainounting to a final judgment, the idea consideratum 
est being there wanting ; and the second judgment 
was erroneous, as there was a discontinuance, or 
miscontinuance, which was error at common law, 
and not cured by statute. (Comyns' Dig. T. Pleader. 
W. 1.— 1 Roll. Abr. 486. pi. 20.— Gilb. Hist. C. 
P. cap. 9.) It has been laid down that if there 

b2 
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Not. sii 1814. was an interruption for a whole term, or even short 
^•"~v~^of that, it was error. (1 Roll. Abr. 484. 486. — 
FORicoF Jtfhnson v. Norton^ 2 Roll. Rep. 442.) There 
iE«?uHDEB ^®*'® ^^^^ ^^ which it had been held that a delay 
8TAT. 8, 9 till next term, without satisfactory reason assigned, 
was error. (Yelv. 97. — Noy. 120.) So it was clear 
that mis or dis-continuance was error at common 
law ; and here there was one or both. Stat. 8, 9 
GuU 3. cap. 11. directed the writ of inquiry to be 
issued after the judgment, and it was not necessary 
that the inquiry should be executed before; so 
there was no satisfactory reason for the delay over 
a whole term. The judgment was clearly a com. 
law judgment. The object of the stat. 6ul. 3. 
was not to limit the judgment, but the execution ; 
so there was no reason for a delay of the judgment, 
since it could not affect the damages, and at any 
rate there was no excuse for the delay over one 
whole term. It might be said that the inquiry 
could not be executed till after Trinity Term, but 
there was no law against its being executed before. 
The defect was not cured by any statute. An ap- 
pearance only aided a discontinuance of process ; 
but there was no case where a discontinuance by 
the act of the Court itself was cured by appear* 
ance. (Bradley v. Banksy Cro. Jaa 283. — ^Yelv. 204. 
— Ph/krv. Bosofij 1 Sbo. 319. Pepkmv.RcfwUy^ 
Cro. Jac. 357- where there was an appearance, 
and yet a discontinuance.) In a book of practice 
of some authority,^ it was said that a dis. was cured 
by appearance, and Humble v. BUmd, 6 T. R. 

♦ QumrTidd? 
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255. was cited; but < there was no case where aNov.2i,i8U. 
discontinuance by the Court was cured by appear- '^— v— ^ 

•' . ERROR.— 

ance. Then in stats. Jeof. no remedy was applied form of 
to judgments on demurrer. . Stats. 27 El. c. 5.— i^"^^^^^ 
4 Anne, c. l6. (the rest applying only to cases after s^at. 8,9 
verdict) only cured such defects as might, have 
been assigned as cause of special dbmurrer : but 
here the discontinuance arose long after joinder in 
demurrer^ and when the Court had made up their 
minds. Here then was a defect at com. law^ not 
cured by stats. Jeof., and the judgment could not be 
supported. 

Qd. Objection. The replication had not dis- 
tinctly averred a lawful title in the person inter- 
rupting, and therefore no sufficient breach had 
been assigned. {fVootUm v. Hele^ 2 Saund. 178. n. 
by Serjt. W\\\\dims.-^S(mthgate v. Chaplain, Co- 
myns' R. 230.) 

3d Objection. The damages h^d been im- 
properly assessed. The bill in equity alleged an 
agreement between El. Johnes, and Deft. \t\ error, 
for a lease to the latter, &c., and prayed a spec. per. 
As Pit. in error had not been privy to this he was 
not liable for the costs, and yet no distinction had ^ 
been made in the assessment; so that it was not 
clear but the damages were partly such as Pit. in 
error was not liable to pay, and he could not know 
how much to tender. 

Eldon^ (C.) As to title and damages, decree in 
equity was stated, and that was a judgment 
that the person interrupting claimed by title, since 
otherwise there could have been no decree: but 
the matter did not rest on reasoning, for M. 
R. had directed an inquiry as to the title, which 
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Aov.f],i8U.was afterwards repotted good, and saved tbeques- 
^"'^^^^'^ tion of costs as to that part of the suit; and on far- 
FOEH OF ther directions it did not appear that any costs at 

d^b^'uTdbr ^^'* ^ ^^ ^^^ V^^ h^^ ^^^^^ V^^^ » ^ ^^^^ ^ ^^^^^ 

STAT. 8, 9 by title was shown, and, thoagh the jury might 
have included the costs of the spec. per. in the da* 
Bdages, it did not cbnclusively appear on the state of 
this record that they had so done. : 

Abbott (for Deft, in error). It appeardd od the 
record that the parties had the claims c^ Mi*s. £. 
Johnes in view, and that one of the conditions 
was to iiideifanify against them. It not buly ap; 
peared that she. claimed by some title antecedent, 
&c.^ which would have been sufficient, but that she 
claimed by a title founded on certain deeds of settle- 
ment. But they said, ^ You don't aver the title i ** 
perhaps not distinctly, but it wa6 averred sub* 
stantially. It was i defect in form^ and could not 
avail on general demurrer. One of their Lordships 
had answered the objections as to the assessment 
of the damages. As to the other point, this judg- 
ment was warranted by stat. 8, 9 Gul. 3. c. 11. 
b. 8. which was made in case of Defendants^ and it 
had been decided that it must receive a liberal con- 
atruction, and that Pit not only inight have the 
real damages assessed by a jury, but was bound to 
do so, instead of leaving DeSi. to his relief in 
equity as before. {Roksv^ Rosewellj 5 T. It 338. 
et ib. cit.— Hardy v. Bern, 540.) (Eldon, C. The 
only question seems to be whether these breaches 
ought to be assigned over again.) Yes, which would 
have been absurd. Stat, did not say at what tiine 
the breaches should be assigned ; it &^^ ^ special 
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writy which must be execnted by the Justices of Nov,2i,i8u. 
assize ; and this could be only at the time of the ^""^'^^'"'"^ 

_^ _ ERROR.*""" 

assizes, and if a writ was awarded in £. T. it could form of 
not be executed till after T. T. (Eldon, C. It J,^^^^^,^^^^^ 
might be, but probably never would be.) He did stat. 8,9 
not know of any assizer having ever been held be- 
tween £. T. and T. T. Something, it was saidi 
must be done in each term^ or a reason stated for 
giving farther time. That mode of argument 
sbow;ed there was no occasion for a continuance, 
The Court could do nothing till the return of the 
writ in M. T., and to have entered any thing in 
T« T. would have been nugatory and absurd ; so 
tl^at there was neither dis-continuance nor mis- 
continuance, as the reason failed. But at any rate 
if there was a defect^ it was cured by 4 Anne, c. l6>. 
wbidh ought to receive a large construction. {Eldon^ 
p. Suppose I had advised P. R. to send no judges 
of assize after T, T., and he followed that advice, 
how then ?) Parke. Then final judgment should 
be entered up at com. law. Abbott The judges 
must reserve ^nal judgment till after return of 
writ, as no judgment could be given for the costsof 
the. inquisition till then, and this form was suggested 
by Mr. Serjt Williams, in a note in Saunders, 58. ^j"*^"^ v. 
and the form was approved by Lord Alvanley in 
Hdnkinv. Broomhead, 3 Bos. Pul. 607. 61 1. 

Taunton (for Deft in error). The only objection 
now was as to the judgment, and that resolved 
itself into two parts; that there was no judgment 
before the return of the writ, and that there was 
no continuance. Now in Hankin v. Broomhead 
there wc^s a judgment before return of writ, and 
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Nov.di,t6i4i.then a supplemental judgment which was held to 
' ^"[2*^ ^ erroneous, and this judgment was framed «o as 
FORK OF to avoid that error. His L. F.» when he said that 
iEMR^'uN^DBR ^^ judgmeut could not be postponed till return 
STAT. 8, 9 of the writ, had overlooked the case of Ethersau 

GUL.d.S. 8. _ _ r.i -r* t • « « « 

V. Jackson^ 8 T. R. 255. where it bad been so- 
lemnly decided that final judgment might be sus- 
pended till after return of writ, and this had sug- 
gested to Mr. Serjt Williams the form in his notes 
to Gainsford v. Griffith^ Saund.* 58, The only other 
point was the omission of the continuance. In 
what words could it be entered up ? If a day was 
given on the record it must be for some purpose, 
and there was no purpose for which a day could be 
given in T. T. Object of stat. was to confine the 
legal to the real right Pit. had judgment at com. 
law for the whole penalty, and in strictness the exe- 
cution ought to follow the judgment; but here 
w^ an anomaly, that though there was a com. law 
judgment there was a statutable execution ; and so 
far there was an apparent inconsistency, which he 
mentioned merely to show that, if there was an 
incongruity, it was owing to the provisions of the 
stat It was of necessity that there should be no 
continuance. Unless the assizes could have been 
expected to be held in £. Vac, it was necessary to 
pass over T. T. in the record, and to make the 
writ returnable in M . T. and then a day was given. 
No day could be given in T. T. without absurdity, 
and there was no error therefore in the omission to 
enter up a continuance; but if there had .been a 
defect, it would have been cured by 4 Anne, c. l6. 
8. 2. True, discontinuance at com. law was error. 
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but it wa« cured by several stats, in cases of judg- Nov. ^i,i8i4. 
ment on verdict, and by stat. Anne the remedy """""v*"-^ 
was extended to judgments on confession, nihil tokm of' 
dicitf or non sum in/ormatus, and " no ^^oh^oi^uI^vvnER 
" judgment shall be reversed, nor any judgment stat. a, 9 
" on any writ of inquiry of damages executed 
** thereon, be staid or reversed for, or by reason of 
•• any imperfection, &c*' The words must be under- 
stood as applying also to judgments on demurrer, 
as the legislature could never have meant to exempt 
judgments on demurrer, and leave them as before,* 
when they too needed the remedy, and the wbrdaf • 
dP the Stat, were large enough' to include such 
judgments. {Eldon, C. What do you make of 
the words ^^ executed thereon ? ") Executed on. dueh 
judgment, and might it not be meant that no judg- 
ment of such a nature should be reversed, &c. ? 
If so, this judgment was within the meaning, and 
this construction was supported by a passage in 
Com. Dig. Amendment, I. jfrom which it appeared 
that Comyns construed the stat. as extending to all 
judgments entered up after writ of inquiry executed, 
and it was not likely he should have done so with- 
out weighing the words of stat. Stats. Jeof. were 
always liberally and largely expounded, of which 
there was a strong instance in Mallory v. Jen- 
nings, 2 Str. 878. where the want /of a writ of in- 
quiry was held to be aided. 

Parke (in reply). If the objection as to the costs 
were not now to be considered as out of the ques- 
tion, he should still say that the costs of the answer 
to the bill, as far as it was for spec. per. for which 
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Wov.«i,iw4. Deft below was not liable, must have been in- 
J . ^^^""^ eluded in the dlEnnages assessed. However the 
FORM OF Other two still pressed. The objection that no 
DBMB^uiTDBB l^wfuI title was stated in Mrs. Johnes was substafi* 
8TAT.|i,9 tial and good on general demurrer, and also after 
Judgment The feet of a lawful title should have 
been distinctly averred, but it had only been stated 
that it ifiad been found to be lawful. As to the 
discontinuance, the mode of entering up the judg- 
ment was easy. Final ju<%ment might have been 
entered up immediately after disposing of the 
demurrer, and (he writ of inquiry awarded after 
judgment, as it did not influence the judgment, 
but the execution ; and s6 it had been pressed in 
Hankinv. Broomhead^ where it had been decided 
that the second judgment was erroneous, and that 
ease vnias in substance a decision that the first judg- 
ment should have been final. {Eldofif C. That 
case proves that a judgo^nt before the writ 
would not be erroneous, but that one before, and 
another after, was erroneous.) The difficuhy as ^o 
the costs had been answered by Lord Alvanley, in 
Hankin Vi Broomhead. There was no reason 
therefore for a delay of the judgment, and Mr. 
8erjt WiUiams' note in ] Saund. 58. had been oor- 
Robtrts V. rectedhy himself, in a note in 2 Saund. 187* If 
Saund! 187. ^^ judgment were to be delayed, it would be 
difficult to point out how the continuance should 
be entered ; but there was no necessity, nor any 
good reason, for the delay. Stat Anne, it was 
true^ must be liberally construed, but still it did 
not cure this defect. Ethersay v. Jackson did 
not prove that the judgment might be suspended. 



6n appeals and writs of error. 



n 



It only proved that breaches might be assigned Nov. 2 i,i8i4k 
after non est factum pleaded, issue joined, and ^^ v~^ 
notice of trial given. There was no delay there^ form of 
and it fell within stat. Will. But there was noZ^^:^^ryzri 
authority for the delay in entering up judgment s^^t. 8,9 

Lord EldoHf (C.) In attending to this case one Observations 
or two circumstances presented themselves, which ^'^'^ ^*°'' 
rendered it proper to postpone proceeding to 
judgment upon it for a few days. In looking at 
Hankin «^ Broomkeady it appeared thai Lord Al- 
vanley (in justice to Whose memory he must say 
that he never in his life knew a more attentive and 
diligent judicial character) lamented that the 
Court had never been moved to settle th6 proper 
mode of entering up judgment on t^e statute, in 
cases of this, nature. The pren^t judgment bad 
not, except in form, received tb# authority of a 
Court of Justice, and he must sny that this House 
had not been properly treated, wh^n^ instead of 
having the case argued below, all the Courts had 
been passed over, except as to foi^, and the record 
brought there in a manner which made it he con- 
sidered as havic^ been brought merely for delay j 
without any su^estiop which could lead their 
Lordships to call for the usual assistance^ in a case 
which it %vas most fitting to have discussed in the 
presence .of all the judges. This mode of proceed- 
ing left them without the benefit of that: a33istaxic^ 
in the regular way, which however, in the exercise 
of a cautious and diligent ioquiry with respect to 
a question which had not before received a judicial 
decision^ they .ought to procure in some way, and 
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NoT.9nt8i4.he charged himself with that duty. In the mean 

^""~v^— ^ lime he begged he might be understood as giving 

lowM^ no opinion ; and indeed on a point which had so 

juDGT. OH much distressed the profession, he could not trust 

DEHm. VBDEE . 

STAT. 8, 9 himself so far as to rest satisfied with any opinion 
^^^ ' ^ which he himself might have formed. He stated 
this much the rather because the question had not 
been argued below, and the writ of error had been 
considered as having been brought merely for 
delay^ and the cause had therefore been taken out 
of its course. If its nature had been understood, 
he might have thought it right that farther time 
should be allowed for preparation before argument, 
though that would have been unnecessary, as the 
case had been very ably ai^ed on both sides, 
sut. Gol.3. The Stat. 8, O Gul. 3. c. 1 1. had been passed for 

c. 11.8.8. . . -T -, . . , '^ 

this reason. Before that stat. where there was a 
bond for performance of covenants with a penalty, 
for instance of 50,000/. in case of a breach, and 
action brought, the Pit. had judgment for the 
whole sum, though the actual damage might be a 
mere trifle, or at least far short of the whole 
penalty, and Defl. was obliged to go for relief to 
a Court of Equity, which, by directing an issue, &c. 
ascertained the real damage ; and in this expensive 
and circuitous mode justice was done. The object 
of the legislature was to relieve Def^. from the 
necessity of resorting to this course by empowering 
« the court of law to confine the legal to the real 
right ; and it was remarkable, after the passing of 
all thes^ statutes, how far the words had fallen short 
of the construction which the Courts had put upon 
them. The remedy then devised by the stat. was 
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this, ** that ia all actions which, &c«, shall be com-Nov.aiyisu. 
" menced or prosecuted in any of H. M. Courts ^****v^*^ 
'^ of Record, upon any bond or bonds^ or on any form of 
** penal sum for non-performance of any* covenants, ^^^^^-^^^^^^ 
*^ or agreements in any indenture, deed, or writings stat. 8, 9 
'^ contained, the Pit. or Pits, may assign as many ^^ . . • • 
'* breaches,** (meaning, in the declaration) ** as he 
^ or they shall think fit ; and the jury, upon trial 
'^ of such action or actions, shall and may assess, 
'* not only such damages and costs of suit as have 
^ heretofore been usually done in such cases, but 
** also damages for such of the said breaches so to 
^ be assigcfed,'^ (meaning, in the declaration) ^^ as 
^' the Pit upon trial of the issues shall prove to 
^* have been broken, and that the like judgment 
** shall be entered on such verdict, as heretofore 
^ hath been usually done in such like actions/* 
So far the stat. related strictly te cases where 
^ breaches were to be assigned in the declaration. 
It then went on to cases where judgment was given 
without breaches previously assigned. *< And if 
'^ judgment shall be given for Pit. on a demurrer, 
«* or by confession, or mhil dicit, the Pit. upon the 
^^ roll may suggest as many breaches of the co- 
'^ venants, &c. as he shall think fit, upon which 
** shall issue a writ to the Sheriff of that county, 
** where the action shall be brought, to summon a 
<< jury to appear before the Justices or Justice of 
** assize or Nisi Prius of that county, to inquire 
^ of the truth of every one of those breaches, and 
*^ to assess the damages that the Pit. shall have sus- 
'^ tained thereby, &c. &c.'* . Jn the obvious con- 
struction the remedy was by suggesting on the roll 
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No¥.3i| 1^14. these breache^^ and the uibaequent pert was so 
-^ ^ modified^ that the judgment for the wb<Je sum 
FORK OF stood as a security for the damages, costs, and 
mmIl'under charges; together with such farther * damages as 
STAT. 8^ 9 might be sustained by future breaches. Pit aug- 

oui»« 3«ft*8» ^« •• . • • ^ « • 

gestiDg such breaches, again going to a. Jary^ and 
so from. time 4o time satisfying himself. iBut.the 
Courts had construed this statute so as to extend 
the remedy to eases not strictly within the words, 
Etbenay r. and the case of Etkersay v. Jackson went a great 
Kw"'^^' way to that purpose. That was an action of debt 
on bond for performance of covenants ; \Aea^nonest 
factuniy and issue thereupon, and notice of trial 
given. Pit then entered a suggestion on the roll, 
and assigned breaches under the stat, and had a 
* verdict-T-motion to set aside for irregularity, beeause 

the suggestion on the roll in this, ease was not war- 
ranted by the stat; for it gave liberty to suggest 
only after judgment, and even that only in:.thvee 
cases, in judgments ion demurrer, confession, or 
nihil dicit. The Court said there was no foundation 
for this objection, that stat. required a liberal and 
beneficial construction, it being made in advance- 
ment ' of justice and case of Defts., that it was 
manifest the legislature oontemplated cases, where 
Pit had not originally assigned breaches in the 
declaration, which stat .enabled him to supply by 
suggestion on the record even after judgment, and 
^ fortiori before. He was bound to suppose that 
this was just, and yet where a stat. gave power to 
assign, breaches in the declaration, and to suggest 
them on the roll after judgment, an ordinary man 
would say that it was not hastily to be inferred 
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that it Moctioned a third mode. But itliad^b£toNoT.3i,t8i4; 
properly said that this was a-vemedial stat., 'tod "— -v-^*-^ 
that, in advanoeiiient of the Vemedy, all was to be foam 6f 
done that could be done in a way consistent with ^^^^^' t^t^n 
any construction of it This showed how anxioUs stat. s, 9 
the Courts were to extend the remedy to cases 
where it was wanted. When that case occurred 
where it was thought that the itiode of entering up Hankin v. 
twojudgments was wrong, Lord Alvanley adverted 33^ ifun' 
to a form, of which this was- nearly a transcript, ^^* 
which had been suggested by Mr. Serj. Williaibs, 
(1 Saund. 58. n. 1.) to which he (Lord A;) said-he 
saw no objection. 80 far there was authoijty thiat 
this judgment was good, attending to what bad been 
said by Serj. Williams in bis note ((2) in 2 Saund* 
1S7. and though one who had held no judkial si^ 
tuation could not regularly be » mentioned as an 
authority, yet he might say that to any one in a 
judicial situation it would be sufficiently flsitlering 
to have it said of him that he was as good a 
common lawyer as Mr. Serjt Williams, ibr no 
man ever lived, to whom the character of a great 
common lawyer more properly applied. There 
was however no judicial decision on the point. 
Lord Alvanley had expressed his wish that the 
Courts had been moved to settle the proper mode 
of entering up judgment in such cases; and he 
should be sorry to part with the present case 
without having it settled, not only as a correct 
judgment for the present, but as a precedent for 
the future ; and he should therefore use the means 
in his poweri to ascertain whether that opinion was 
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Nov.91,1814. sound, which he himself had formed, but which he 

* would not now state. 
voRKoT With respect to the other points, he was of 

DEM? uiri>i» ^P^"^®*^ that there was nothing on thisn record 
STAT. 8» 9 which compelled them to take it as if the costs of 
on. . t. . ^^ ^^^^ ^^^ ^^^ y^^^ included in the damages 

assessed ; and that prior to the demurrer there was 
enough to show that Mrs. £. Jobn^s claimed by 
title. As to the allowance of interest, nothing 
could be more proper than to discourage the prac-^ 
tice of bringing writs of error for delay, and the 
cQnverting their Lordships' House into a Court of 
original jurisdiction. Costs 4nduding interest might 
be given within the sum (400/.) in the recc^- 
nisance, if that should appear proper upon a sober 
and judicious consideration of the whole circum- 
stances of the case. 

Nov.so^isu. lard Eldan, (C.) This was an action of debt 
on bond, with penalty conditioned for the quiet 
enjoyment of certain purchased premises, and 
breaches were assigned in the replication to which 
Deft, below demurred, and after Joinder in de- 
murrer, no Counsel appearing to argue the case 
for Deft., Pit. had judgment which was in the fol- 
lowing form :— 

Form of the ** But because the Court of the said Lord the King now 
Jttd|ineDt, *',here is not yet advised what Judgment to give of and 
'< upon the premises, a further day is therefore given to the 
<< parties aforesaid, tocomebeforeoursaid Lord the King, at 
•< We8tmin8ter,onSaturdaynext aftereight days of Saint Hi- 
" lary tohear judgment thereon, forthattheCourtof our said 
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** Lord the King now here is notyetadvised thereof: at which Ner.so, 1814« 

** day before our said Lord the King at Westminster, come v— *-^ 

"Che parties aforesaid, by their Attomies aforesaid ; but, J"*^*^"^ 
** because the Court of the said Lord the King now Ifere jddgt. on 
** is not yet advised what judgment to give of and upon the dsmr. undb* 
** premises, a further day is therefore given to the parties gul/s.'s. 8. 
^ aforesaid, to come before our said Lord the King at West- 
^< minster, on Wednesday next idler fifteen days of Easter, 
*^ to hear Judgment thereon, for that the Court of our said 
*' Lord the King now here is not yet advised thereof: at. 
^< which day before our said Lord the Kitig at Westminster, 
<< come the parties aforesaid, by their attomies aforesaid : 
'^ Whereupon all and singular the premises, being and by 
» " the Court of our said Lord the King now here fully under- Interlocutory 
<« stood, and mature deliberation being thereupon had, it ^^ gnicnt. 
'^ appears to thesaid Court here, that the said replication of 
** the said John Johneis, to the said plea of him the said 
*< Thomas, and the matters therein contained in manner and 
*^ form as the same are above pleaded and set forth, are suf- 
** fident in law for him the said John Johnes to have and 
<* maintain his aforesaid action thereof, against the said 
'^ Thomas ; wherefore the said John Johnes ought to recover 
*< against the said Thomas his said debt, together with his 
*' damages by him sustained on occasion of the detention 
<* thereof, &c. But, because it is convenient and necessary 
^* that judgment should not be given hereupon, until the 
^ truth of the aforesaid breaches of the said condition of the 
'* said writing obligatory above assigned shall have been in- 
<* qnired into, and the damages which the said Jo}in Johnes 
'< has sustained thereby shall have been assessed by a Jury of 
<< the country in that behalf, according to- the form of the 
'^fltatute in such case made and provided; therefore, let 
*' judgment hertupon be stayed in the mean timer: And the 
^'•said John Johnes having prayed the writ of our said Lord 
« the King to be directed to the Sheriff of Herefordshire, and ^^^^^^^^ "^^^ 
*^ to His Majesty's Justices assigned to take the assize in the iDquire into 
" said county, to inquireof the truth of the aforesaid breaches J^* u|^^ 
** of the said condition of the said writing obligatory above 
VOL. in. o 
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Not. 30-, 1814, «< assigned, and to assess the damages which the said John 

^*'""'^^'"'""*^ " Johnes hath sustained thereby : Therefore according to 

fokm'oT '^ ^^^ ^^^^ ^^ ^ statute, in such case made and provided, 

juDOT. ON << the said Sheriff is commanded, that he summon twelve 

^at.'bH''^^ « good and lawful men of his baiUwick, to appear before his 

GUL. 8.%. 8. '^ said Majesty's Justices of assize, on Monday the »xteenth 

<< day of August next, at Hereford, in the said i^ovnty of 

<^ Hereford, to inquire diligently, on their oath, of the truth 

*rof the premises, and to assess the damages which the said 

^^ John Johnes hath sustained by reason of the aforesaid 

^< breaches; and that he have on that day, before his said 

** Miyesty's said Justices of assize, the writ of our said Lord 

^' the King, to them thereupon directed: It is likewise com- 

*^ manded to his said Majesty's said Justices of assize, that 

<< they certify the inquisition liefore them taken to our said 

<^ Lord the King, at Westminster, on Friday next after the 

^ morrow of All < Souls, together with the names of those by 

^' whose oath spch inquisition shall be taken ; and that they 

*^ also have there then that writ ; and the same day is given 

<^ to the parties aforesaid, at the same place ; at which day 

<* before our said Lord the King, at Westminster, come the 

<^ parties aforesaid, by their attornles aforesaid; and the said 

Inquiiition. '^ Justices of assize no^ here return a certain inquisition in* 

^< dented, taken before them by virtue of the said writ, on 

*^ Monday, the said sixteenth day of August next after the 

' issuing of the said writ, at Hereford aforesaid, in the 

' county aforesaid, upon the oath of twelve good and lawful 

men of the said county; by which it is found that the 

^^ several breaches of the said condition of the said writing 

^^ obligatory above assigned, are and each and every of them 

*^ is true, and that the said John Johnes hath sustained 

** damages on occasion of the aforesaid breaches, to the sum 

'^ of 46852.' 11 5. lid, besides his costs and charges by him 

^< about his suit in this behalf expounded : Therefore it is 

Final jude- '^ considered that the said John Johnes do recover against the 

men^, ^^ said Thomas Johnes his said debt, and also as well one 

signed igth « shilling for hisdamages which he hath sustained on occasion 

18^4. ^ ^' of detaining the said debt, as 198/. Ss, id. for his costs 



« 



« 
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<* and charges by him about his suit in this behalf expended, Nov. 30, 18 14. 
*• by the Court of our said Lord the King now here adjudged ^— ^v*— *^ 
" to the said John Johnes^ and with hijs assent." roRM*o7 

JDDOT. OV 
DEMR. UNDBR 

It would be observed that there was here a re- "at. 8, 9 

OUL. 3. 8. 8. 

gular continuance from Hilary to Easter. There 
was no Gontinnance from Easter to Trinity, but a 
day was given in M. T. so that the continuance 
might be said to be from Easter to Michaelmas 
Term. Then error was brought in the Exchequer 
Chamber; but there was no argument, nor any 
suggestion as to what was the error in the judg- 
ment. The matter then came to that House, where 
it was the clear right of , the subject to bring a case 
in this way^ and, if there was error, to call upon 
their Lordships so to declare. But when the case 
came to be considered with reference to the conduct 
of the parties, and a view to costs, it became ma- 
terial to know .why the question had not been 
argued below, and, if the circumstances called for 
it, to set Defendant in error right in respects of costs 
and interest. 

A few words as to the chief point to which he 
had before adverted. The simplicity of the com. 
law reatricted parties to one judgment in the same 
cause ; but this simplicity had been made to give 
way by several acts of Parliament, so^ch as enclosure 
acts, &c»; and under these acts there might, in 
the same cause, be a variety of judgments. Their 
Lordshipn were aware that, where there were cove- 
nants with a bond and penalty for performance, 
if any one of them was broken the whole penalty 
was gone, though the real damage in consequence 

c 2 
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Nor.do,i8i4.of the breach ' might be but small in comparison. 
Buioiu— "^^^ subject was therefore obliged to go to a Court 



FORM OF of Equity, which, by directing an issue of quantum 
VEMR. \nEn,damnificatus, &c. ascertained the real amount of 
•TAT. 8, 9 the damage ; and on payment of the damages and 
costs of the proceedmgs, the party was reheved, 
the penalty standing as a security for damages that 
might accrue by any future breaches, and leave 
being given to apply to the Court de tempore in 
tempus for similar issues. In the time of King 
William it was thought proper to relieve Defendant 
by giving the Courts of Law an equitable jurisdic- 
tion ; and Plaintiff, upon action on bond and judg- 
ment for the whole penalty, might suggest different 
breaches on the roll, and then pray that the real 
amount of the damage sufiered might be inquired 
of by a Jury, and the Court was to find means to 
award ej^ecution ; and in case of future breaches 
Plaintiff might apply for interlocutory judgments, 
and future inquiries, de tempore iti tempus. And the 
Court, in futherance of the object of the act, con- 
"* strued may as compulsory on the Plaintiff to proceed 
in this way. The form then by this mode was, after 
judgment apparently finals to surest breaches on 
the roll as they occurred, and so to have judgment 
after judgment from time to time. This was 
felt to be attended with difficulties ; and the late 
Mr. Serjt. Williams, an eminent pleader, not merely 
from his acquaintance with the fdrms, but because 
there was no man whose mind was more richly 
stored with the principles of pleading, suggested a 
form of which this was nearly a transcript. But 
errors having been suggested here for the first time 
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afterpassing the Courts below, there was: one point Not.so, is i4. 
with respect to which, as it had not been found to \~^^ 
have been decided before, and as this would be a form op 
precedent for the future, he had thought it right, ^^mr. under 
though he had formed an opinion, privately to con-^'^^^- ®»^^g 
suit those whose assistance was most material under 
these circumstances. The objection was of this 
nature, that the law required the parties to be con- 
stantly in Court, that when it was stated on the 
record that the Court was not prepared to give 
judgment on any particular term, the parties should 
be ordered to attend on a given day in the next 
term, and so on from term to term. In this way 
the cause had been continued from H. T. to £. T., 
and then an interlocutory judgment was given to 
the extent^ that it appeared to the Court that Pit* 
below ought to recover his . debt But then the 
record went on ** because it is convenient and 
'^ necessary that judgment should not be given 
'^ hereupon, until the truth of the aforesaid breaches 
" &c. shall have been inquired into, &c." giving a 
day to the parties not in T. T. but in M. T., di- 
recting an inquiry in the mean time before the 
Judges of assize, which from the ordinary mode 
of holding the assizes could only be executed sub^ 
sequent to T. T. It was said however that the 
reason for the ordinary continuance ceasing, "there 
was no occasion for it in this instance, and that 
the question was, not what was necessary by the 
common law, but whether the record was sufficient 
to satisfy the enactments of the statutes. And it 
had been said on the other hand, that there might 
by' possibility be no assizes before Michaelmas: 
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Nor.30» 1814. true; but a day was given in that term, and there 
' ^Cr^ 1?igh^ ^ a farther continuance. Attending then 
poBM OF to the reason of the common law and the object 
djImbTtodb*^^ ^'^^ statutes, it was'' clear that thia record was 
8TAT. 8, 9 sufficient and right, as providing in every respect 
' ' ' ' for the due execution of the statute; and the point 
for their Lordships* consideration was., whether 
there was error with reference to the due execution 
of the statute. The common law said there must 
be only one judgment, but in the due execution of 
certain statutes there must be several judgments ; 
and if this record satisfied the statute, it appeared 
Saik.700. t^ him to be sufficient. A Ca. Sa. need not be 
8 Raym. 775. made returnable the term after it issued, the object 
being to give time for payment of the debt^ &c. 
and the reason therefore ceasing. It was otherwise, 
he believed, on mesne process; but this showed that 
the reason of the thing was to be considered, and 
they would apply the common law reason as far as 
it enabled tbem to go in due execution of the 
statute. That was his view of the case, and having 
waited to see whether others, whose minds were 
more enlightened on the subject than his own, 
concurred with him, he was now prepared to re- 
commend to their Lordships to decide that there 
was no error on this record. 

With respect to costs, he could not help saying 
that, when a party travelled through the Courts 
below without argument, it did aflbrd a strong 
ground to show that the other party was entitled 
to his costs and interest. He had now been there 
for twelve years, attending to writs of error, and 
had found that not more than one in fifty was 
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argued, so that forty-nine out of fifty were brought Nov.3o,i8i4. 

for delay. Delay was one of the greatest mischiefs "^"*^' ' 

in the administration of justice; and as far as that form of 
could be checked by giving exemplary costs, their ^^^^^'^^^^^ 
Lordships would be disposed so to check it. ButsTAT.8,9 

GDL 3 S 6 

let it not be thought that, in a case where there were 
merits, he wished to prevent its being considered 
and reconsidered again and again, that they might 
be sure they were right; what he meant to say was 
this, that that House must not be employed as 
an instrument in doing what was gross injustice. 

Judgment afiirmed with (including interest) 350/. Decv 1. 1814. 
costs. 



Agent for Fit. in error, 

Agent for Deft, in error. Grey. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION, (2D DIV.) 

Parker and others — Appellants. 
• Potts and others — Respondents. 

When a ship, soon after her sailing on a Toyage insured, is Feb. 15, 1815. 
found to be unfit for sea, the question whether or not she ^ 

was sea-worthy at the commencement of the risk, or the insdravcb. 
voyage, (when not otherwise ascertained,) must be decided ^6ea-wor- 
bv rational inference from the circumstances. thiness* 

A ship is prima facie to be deemed sea-worthy. But if it is 
found soon after her sailing that she is not so sound, with- 
out adequate cause by stress of weather, or otherwise, to 
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F«b.u»l8l4» •coattntforilytheyBttopalinferencetothatynotwiA 
^■•*— »» ■' "^ appearances, she was not sea^worthy. 
iwsuff AMCE. If a ship is sea-worthy at the time of 'her sailings however 
^•s4*MroR. iioon after she may become otherwiae^ the warranty is 
^«"*«»»* ccpplied with, {UKalsm v. Clark, 344, ante.) 



XNSURANCE, valoed policy, on freight of ship 
La Gltrire, Freiich-.built, sharp and deep between 
decks, standing A. I. in Lloyd's Book, ** beginning 
^^ the adventure at Honduras^ until the said ship 
*' with her goods and merchandises should be ar- 
<< rimed in LondonJ^ The vessel had sailed in ballast 
from Bristol to Honduras, where she remained about 
fi?)t> ^ moiitiM, taking in a cargo of mahogany and 
logWood^ during which period she two or three 
times grounded, but was got oiF without any ma- 
M . terialiapparent dan^age. She sailed from Honduras 
on 'iQtb October, 1^04, and the next day was 
foQiMl to be leaky, the leak increasing till on the 
27th she was making 3^ feet water per hour. On 
the 80th ^me of the crew remonstrated, and on 
the- 31 St the mastei* bore away in distress for 
Montego Bay, Jamaica. From thence, on the 7th 
Master's let- Noviember, he wrote to the owners, stating, '^ The 
**"' "night after we left the quay, we fell in with a 

*' gale from the north-west, which strained the ship 
''«o much that she made \0^ inches water in the 
^^(lour, but which I considered to be occasioned 
<'by the ship plunging in a head sea, and was. in 
** hopes that, as the gale subsided, the leak would 
*^ take up, but was unfortunately deceived. However 
*<I still persevered in keeping the sea, but anpther 
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*^'gale coming on, on the SYth the vessel strained Feb. i6, is i5» 
^'^tothat degree that I was dubious of being able j„,,u]^^J^ 
•*to keep her afloat/* On the 3rd of December, he— aba^woe- 
again wrote^ stating that he had discharged his^"'"^''* 
cargo, and was preparing for a survey. *^In closely 
^^ examining the ship I find her in a very bad state; 
^'several of her beams are gone in two* or three . 
^* places ; her fore and aft ceilings are mostly sprung; 
''and the beams in general sunk four, or five 
^' inches. She continues to make 1 8 inches of waCer 
*^ an hour from a leak not yet discovered^ and . her 
''copper has suffered considerably from the ship's 
^'working. I shall not attempt to anticipate tb^ 
" opinion of the gentlemen that may formthe survey, 
"but shall take special care that they are of the 
'^ greatest respectability that can be ' procured-'* 
The ship was accordingly surveyed^ and the sur- 
veyors reported, '^ We find her to be copper-sheathed Sunreyon' rei 
"and iron fastened; that those fastenings arede^^*^ 
^' cayed ; that threq of her beams are broken, the 
" main beam in three places ; that she is making at 
"the rate of 18 inches of water per hour, which 
" we consider does not proceed from a single leak, 
" but from the loose state of the ship throughout; 
" she has evidently spread, and that she has not 
" to Support her lower deck any knees, either fore 
" or aft or otherwise ; and we are of opinion that 
"her upper works have alone kept her together; 
"We are therefore unanimously of opinion that 
" the said ship is unfit for sea/' The ship^master 
and agent, without any farther proceeding, then 
sold the vessel for 642/. as a wreck ; and the pur- 
chaser, having repaired her, upon another survey 
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Fcb^i6,i8i5.pfoouTediiinorefinroQtabIe report^ '^^hat the ship 
^^[^^][][]J^ *'waa perfectly tight and secure^ and capable of 
— ^BA^woK- ^< carrying, a cargo of West India produce to any 
TBiKBss. ^^ p^^j ^ Europe.'* A cargo of sugar was accord- 
ingly pnt on board, and the vessel having put to 
sea it was found> on the same day on which she 
sailed, that there were three feet water in the hold, 
and the next day the leak increasing to four feet, 
the crew made for St* Lucia, the nearest harbour, 
where the vessel was hove down, and surveyed two 
or three times, and finally condemned .as unfit for 
sea. In the report on the last survey it was said, 
^ we are of opinion that the defective and injured 
^' condition of the ship has been occasioned by a 
'* great strain of heaving down, and not in any de^ 
'^gree of decay or rottenness of her materials." 
fciS,wTII?of^'* action was raised in the Admiralty Court 
sea^wonhi- against the underwriters, who refused payment, and 
°*^' defended on the plea that the ship was not sea* 

worthy when she sailed from Honduras. The 
Judge Admiral repelled the defences on the ground of 
the decisions of the Ciourt of Session in the cases of 
the Midsummer Blossom and Flora ; and upon sus- 
pension* the Lord Ordinary and C. of S* also gave 
^judgment against the underwriters, who thereupon 
appealed to the House of Lords. The cases of 
Munro v. Vandqnij Horncastle v. Stuart, 7 East. 
400. and Concordia of Greenock, Dom. Proc I8O9, 
were cited below. 

Park and RamiUy (for Appellants). The first 
report having stated that the fastenings were of 
iron^ and that these were decayed^ the beams 
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broken^ no kneei to support the lower deck^ (onFeb.i5,i8i5. 
whiob, from the construction of the ship, great part '*"'"~^^-"^' 
of the heavy cargo of mahogany and logwood was —sea-wor- 
stowed,) the general loose condition of the ship, &c-, '''''*■"• 
one would have thought that the case was there 
closed. The question seemed to be whether the 
doctrine of sea^-worthiness was any longer to stand. 
In the case of the Mills frigate the decay of the 
iron fastenings, and consequent loose state of the 
timbers, were held sufficient to establish the non* 
aea-worthiness of the ship at the time of sailing, 
though not discovered till long after; and inalate case. 
Watt «?• Morris^ 1 Dow, 32. where the only point 
was the want of knees, this House had decided 
that the vessel was not sea^worthy. The ground- 
ings at Honduras bad not been mentioned in the 
master's letter to the owners, and the attributing 
the state of the vessel to this cause was an after* 
thought. It had long been established that, though 
the insurance was at and from^ the vessel must 
be sea-worthy at the time of her sailing, which 
was supported by reasons of public policy, as this 
produced a greater attention to the state of the ship 
and the safety of the' seamen. But it seemed to 
be admitted that the ship was not sea-worthy at 
the time of her sailing; and the decision in the 
Court below a]>peared to turn upon this, that if the Fac Coll. sth 
vessel was sea-worthy while at Honduras it mattered ^^ ^®^^' 
not though she wok otherwise when she sailed /rons 
&c. provided the want of sea-worthiness was un^ 
known to the master. 

MarshaH and Harrison (for Respondents). This 
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Feb. 15, isxb. was a valued policy on the freight, and the whole 
risk compienced the mocnent any part of the cargo 
was. put on board. It appeared that soon after she 
sailed she encountered a heavy sea and tempestuous 
weather^ and that circumstance might be consi- 
dered as the cause of her inability to perform the 
voyage. There was nothing in the objection stated 
in Appellant's case^ that the ship had . beetn sold 
without an order from the Vice-Admiralty Court. 
In that patticular the parties were left to do as they 
could. {Mr. Setjt. Marshall. His book, 2d Ed. 
vol. i.p. 162,. had stood in the way of the Ap- 
pellants below, as he had there stated that the 
ultimate decision . in case of the Mills frigate 
had been against the underwriters ; but upon sub- 
sequent inquiry he found he had been misled as 
to the judgment in the Exchequer Chamber, so 
that the case as now reported was the true case. 
Lord Eldon (C.) Sometimes the Court of K. B. 
misunderstood the Exchequer Chamber, as appeared 
Fiugcraldr. from Willes* reports.) As to the want of knees, 
^^f I e»# French , vessels were held together by a different 
construction from ours, and many of them were 
good ships without any. knees at all ; and so this 
vessel had . been considered, as appeared from the 
marks, A. 1. in Lloyd's Book, A. denoting the hull, 
and 1 . the rigging, to be of the best description. . 

Pflr A (in reply). A decision of this House was 
better than a lecture, on French naval architecture. • 
The Lloyd's surveyor could only examine a vessel 
on the outside, and so the ship was put down in 
the Book, as he had. occasion to know from an 
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examination of the surveyor a few ' weeks ago atFeb.15, 1815. 
Guildhall. They had no right to open up a ship "^ v^— ^ 

w w A A ■ INSURANCE 

so as to know, her condition with certainty. In—sBAwoR- 

the case of the Midsummer Blossom . one of ^^^"^'^ 

their Lordships (Redesdale) now in the House Clark. 1 Dow, 

had said that ^^ht had always understood it to bc^^* 

^^ a clear and distinct rule of km that if a vessel 

** in a short tim^ after leaving the pott where the * 

'' voyage commenced was obliged to return, the 

^^presumption was that she had not been sea- 

" worthy when the voyage began, and that the 

^^ ONUS PROBANpi wos thrown on the assured^'* and 

another of their Lordships (Eldon C.) had said^ 

^'though he- did not pretend to much skill in 

*' nautical matters^ he had been in a situation 

'* where he had an opportunity of hearing more 

'^ of the conversation of seamen than perhaps any 

^' Judge on the Bench, and if he were on board a 

^' collier he should not be much afraid though he 

*^ heard the, seamen talking of fresh gales and 

*^ squally weather r exactly the case here. That 

too was a ix>Iicy at and fYom Honduras, and the 

judgment for the underwriters rested on the ground 

that the vessel was not sea-worthy at the time of 

her sailing. Lord Kenyon also, in the case of 

Forbes v. Wilson, and his successor, in Hibbert v. Forbu v. 

Jf^?r<i», had held it to be the rule that the •bip gj^^j J*^''- 

must be sea^worthy with reference to the commence- Martin, 

ment of the voyage insured, "*^' 

Marshall prayed in. aid the doctrine in theWauonv. 
case of the Midsumnier Blogsom, where one of 3^' ' ^ ^* 
their Lordships (Eldon C.) ^^ held it to be clear 
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Tfh.i6,\B\s.^^ that i/a ship was sea^wyrthy at the cammente-^ 

' ^^~^ " nient of the voyage^ though she became otherwise 

^aba-wobI ^' only one hour afievr the warranty was compUed 
THiKEsa. ,c ^itf^n The doctrine was sound and good, and 
strictly applicable to the present case. 

.Judgment. LordElibm (C) This was one of those cases 

• which were always very distressing to the mind of 

the Judge here^ as, in bis view of it, it was merely 

a question.of fiict,. was the ship sea-worthy or not ? 

He repeated the doctrine supposed to have been 

laid down, in the case of the MidsNunmer Blossdm, 

Ifathipissea- that if a ship was sea-worthy at the time of her 

tii^e^/fhe^^ sailing, it mattered not how soon after she became 

sailing the otherwise. With respect to the French naval ar- 

Mnp^ed chitecture, he could not admit that as an answer 

mauiA"not' ^ ^^^ English doctrine of sea^worthiness. The 

how soon after ship sailed fitun Bristol, he believed in ballast, 

otherwise?^ and it did not appear in what condition she was 

afterwards till her arrival at Honduras. While she 

lay at Honduras the Appellants subscribed a policy 

of insurance upon her freight, to the amount of 

lOOOiL '' banning the adventure at Honduras, until 

/' the said ship with her goods and merchandisens 

*' should be arrived in London,^* which was repre*> 

sen ted. as an insurance at and Jhnn Honduras, 

until her arrival at London. It appeared that there 

had been some di&rence below, as to when the risk 

commenced in an' insurance on the freight; but 

he only noticed that for the purpose of saying that 

he did not enter into it at all. Supposing, for the 

sake of the argument, that the risk commenced the 

moment any part of the cargo was put on board. 
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without admitting that ok* denying it, was the ship Fob. I6»i8i5. 
sea-worthy upcm the state of the case so jpat ? """""v-^^ 
Whether she was or was not must in this case be — sea-wor- 
deduced by rational inference from the circum-™'""*' 
stances. As to the condition of the ship while at 
Honduras they only knew that she wanted knees, 
and that firom her construction it was necessary to 
slow a considerable part of the cai^o between decks, 
and that she began to make water at the rate of ^ 
inches in. the hour. He admitted the doctrine, inAvesseitobe 
the case of the Midsummer Blossom, that prtm^/^> ^^^ 
Jacie a ship was to -be deemed sea-worthy, but i^jj^jjou'tade- 
without adequate cause by stress of weather, or<iuate cause 
otherwise intervening^ it was found that she* waSgheU^s^on' 
not so sound, then the rational inference was that,f^^^^""^*® 

, , , 1 « M>eotherwi»c, 

notwithstandmg the appearance, she bad not been the rational 
sea-worthy. Then while at Honduras she madeJJJ^Y^jJfhid 
no. more than 2+ inches water in the hour, which ««* ^^ *«*- 
might proceed from causes not sufficient to frighten 
a landsman if they were explained to him. But 
having sailed on the 19th, she on the Slst began to 
make nearly eleven inches water in the hour, and 
at an early period ?^ feet The master then made 
for Montego Bay in distress, and very honestly 
' represented the condition of the vessel, stating 
that he was preparing for a survey, and that he 
would take care that the surveyors should be 
persons of the first respectability that could be 
procured, and a survey so made he considered as 
evidence preferable to that of the subsequent 
surveys. Now what was the report upon that sur- 
vey? ^^ that the vessel was iron-fastened, and that 
^' these fastenings were decayed,** to the full as 
respectable evidence with respect to the fastenings 



32 CASES IN THE HOUSE OF LORDS 

Feb. 15, 181^. as that of the subsequent surveys, ^Uhat three of 
^ " the beams were broken, the main beam in three 
-*«Bik.woa- ^' places ; that she was makmg at the rate of eighteen 
THIVBS8. gf inches of water per hour, which they considered 
' '^ as not proceeding from a single leak, but from 
*^ the loose state of the ship throughout; that she 
^^> had evidently spread; that she had not to supr 
*' port her lower deck any knees, either fore or aft, 
^^ or otherwise ; and they were of opinion that her 
'^ upper works had alone kept her together/' Now 
as to the question whether knees were necessary, 
it was at any rate proper to consider whether the 
cargo was of a description which peculiarly required 
knees. But they need not puzzle themselves about 
that, as they had onljr to consider whether they 
could account for the loose state of the ship with- 
out connecting with it the want of knees, as one 
of the causes, and whether after she left Honduras 
any thing happened which could account for the 
state in which she was afterwards found to be, if 
she. had been in sense of law sea- worthy even 
when at Honduras Bay. Without going farther 
into the evidence ' unless any noble Lord diflered 
from him, the conclusion he came to was that she 
was not sea-worthy. The first report was an an- 
swer ta the question whether the vessel was sea- 
worthy when at Honduras. The only questioa is 
whether this ship, was sea-worthy, and I think not. 

Judgment of the Court below reversed. 

Ag^tB for Appellantsa .Campbell. 

Agent for Respondents, Wadbsqn, Barlow, and 

GaOSVBNOR. 
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IRELAND. 



APPEAL FROM TH£ COURT OF EXCHEQUER. 

Hamilton and others — Appellants. 
Grant and othev^-^Respondents. 

Spbcific perfonnance of an agreement refiified on tbe ground March if , 
of the want of specific matualit^9 of ladies mkmprehen**^^^ 
sions in the party or parties of its nature and eSect^ ine- ^^^■"v 
quality, improviaence, and other circupistances appearing ^®""''**^' 
in the case. "^'*^- "** 



John lord BELLEW was in 1 7s l > uiidera prr^ 
vate Irish act of parliament, seized for life of ceriaiii 
estates in the counties of Louth, Meath, and Kildare,^ 
with remainder, in case he died without nrale isiSnd, 
to his sister Dorothea and the hmrs of her bodjr. 
Lord Bellew appeared to have a power of jointttnt^-* 
a wife in all, or any part, of the estates. Dorothea 
was in 1751 married to a Mr. David Dickson, after-^. 
wards Sir David Dickson. 8he had been previously 
married to Gustavus Hamilton, afterwards Lord' 
Boyne, and had issue by him Frederick Hamilton, 
afterwards Lord Viscount Boyne, who would be 
entitled to the estates under the above limitation, 
as heir of the body of Dorot;hea, in case no aot 
were done to disappoint his succession. Lord 
Boyne the son, and Dickson his f9ther«in-Iaw,.by 
deed dated September 27, 1751, entered into the 
following agreement, reciting that ** the revecaidn 
'^ and inheritaBce of s«everal estatea in the- several 

VOL. IIL D 
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March 17, 

1815. 

V ^— 

AOREEMEST. 
— SPEC. FEB. 



** counties of Kildare, Meath^ and Louth, then in 
J *' the seisin and possession of the said John Lord 
^' Baron Bellew^ would, on the death of the said 
^^ Lord Belleiv and the Honourable Dorothea 
" Dickson^ mother of the said Lord Viscount Boyne, 
Agreement, cc descend and come to the said Lord Viscount • 
^^ Boyne, in case the said David Dicksoo did not 
" and would not join the said Dorothea his wife, 
<^ and the said John Lord Beliew, in levying fines 
^ and suffering recoveries of the several lands and 
^^ premises of which the said John Lord Bellew was 
^^ so seized and possessed ; and that tht said Lord 
^^ Viscount Boyne had proposed^ that, in considera- 
^^ tion of the said David Dickson's not joining with 
^ the said Dorothea his wife, end the said Lord 
^ Bellew, in levying any fine or fines, or su&ring 
" any vecovery or recoveries of all, or any part, of 
^^ the lands, tenements, or hereditaments, in the 
^ said several counties, whereof the said John Lord 
^^ Bellew was then seized and possessed, he the 
^^ said Lord Viscount Boyne, his heirs and assigns, 
^ should and would immediately after he or they 
^^ should become seized and possessed of all, or any 
^ parti of the said several lands and premises, by 
^' good and sufficient deeds, and conveyances in the 
^* law, grant and convey unto the said David 
" Dickson, his heirs and assigns for ever, the fee- 
^^ simple and inheritance of such part and parcels 
^^ of the said lands and premises, whereof the said 
^' Lord Viscount Boyne should be so seized and 
" possessed, as the said David Dickson^ his heirs 
** or assigns^ should choose, to the dear yearly value 
^^ and amount of 200/. sterling ; and also one an- 
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^^ Hnity or yearly reot charge of 200/. sterling, to Much ir, 
" be yearly isBuing, and payable to the said David , ' ^ 

*' Dickson and his assigns, during his natural life, aokesmeut. 
^ oat of all and singular the said estates, lands, and "~^^ '^'^' 
** premises, whereof the said Lord Viscount Boyne 
^* should become seised and possessed as aforesaid ; 
** and further reciting, that the said David Dickson 
<« had agreed to the said proposal, and in pursuance 
^* of such agreement the said David Dickson did 
*^ enter into and perfect, unto the said Lord 
** Viscount Boyne, one bond or obligation, bearing 
^ equal date therewith, of the penalty of 10,000/. 
^ sterling, conditioned that he, the said David 
^ Dickson, would not join with any person or 
^ persons in levying or suffering any fine or fines, 
*^ recovery or recoveries, of the said premiaes, or 
^ any part thereof, without the consent of the said 
^^ Lord Viscount Boyne first bad and obtained in 
^ writing. It was by the said indenture witnessed, 
*^ that, in pursuance of the aforesaid proposal and 
^ agreement, and in consideration of the said David 
^ Dickson's not joining with any person or persons 
^ in levying or sixfiering any fine or fines, recovery 
^^ or recoveries, of the said estates and premises, 
^ or any part thereof, and of the said David Dick- 
*^ Bon's having entered into the said recited bond for 
*^ that purpose, and also in consideration of five 
^ fihillings, he, the said Lord Viscount Boyne, did 
*^ thereby, for himself, his heirs, executors, admi- 
^^ nistrators, and assigns, covenant, promise^ and 
^ agree to, and with the said David Dickson, his 
** heirs and assigns, that he, the said Lord Viscount 
^^ Boyne, his h^rs or assigns, should and would, 

D 2 
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March 17, ** immediately after he or they should become seized 
>. * J ** or possessed of the said estates^ lands, tenements, 
AGBEEMEMT. ^^ hereditaments, and premises, whereof the said 
—SPEC PER. cj j^^hn Lord Bellew was then seized, in the several 
^^ counties of Kildare, Meath, and Louth, or in 
** either or any of them, by good and sufficient 
" deed or deeds, conveyance or conveyances, or 
** any reasonable assurance whatsoever, such as the 
*^ counsel learned in the law of the said Sir David 
^* Dickson, his heirs and assigns, should advise and 
*^ require, grant, convey, release and confirm unto 
*^ the said David Dickson, his heirs and assigns, 
" for ever, the fee simple and inheritance of such 
** part of the said lands, tenements, and heredita- 
^' ments, situate in the said counties of«>Kildare, 
^* Meath, and Louth, or either or any of them, tis 
*^ the said David Dickson, his heirs or assigns, 
" should think proper to choose, of the clear yearly 
<« value and amount of 200/. sterling ; and also one 
^^ annuity or yearly rent-charge of 200/. sterling, 
^* to be issuing and payable to the said David 
^^ Dickson and his assigns for and during the tertn 
^* of his natural life, to be yearly issuing and paya- 
^* ble out of all and singular the said lands and 
*' premises whereof the said Lord Viscount Boyne 
'* should become seized and possessed by virtue of 
'^ the said settlement, act, or acts of parliament, or 
'^either of them; and in the said deed there is 
^^ contained a covenant on the part of the said Lord 
*^ Boyne for further assurance ; and also a covenant 
*^ on the part of the said Dickson, whereby^ he the 
^' said David Dickson, for the considerations afore- 
^< said, did thereby covenant, promise, and agree 
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^^ to and with the said Lord Viscount Boyne, his March ir, 

"heirs and assigns^ that he the said David Dickson ^ ' , 

" would not join with any person or persons what- agrrekent. 

** soever in levying or suffering any fine or fines, "^"^- *'*^'*' 

** recovery or recoveries, of all or any part of the 

^^ said lands, tenements, hereditaments, and pre- 

^* mises, situate in the said several counties of 

** Kildare, Meath, and Louth, or either or any of 

^' them, or do, commit, or suffer any act, matter, or 

^* thing to prejudice, defeat, or bar the said Lord 

^^ Viseount Boyne*s title or interest of, in, or to, the 

" said lands and premises, or any part thereof, 

^^ without the consent and approbation of the said 

^^ Frederick Lord Viscount . Boyne first had and 

^^ obtained in writing ; and for the true performance 

'^ of the said deed, the said parties did thereby bind 

^* themselves, their several "l^nd respective heirs, 

'^ executors, and administrators, each to the other 

" of them, his executors and administrators, in the 

^^ penal sum of 10,(XX)/. sterjing." 

Dorothea Dickson died in 175(), Sir D. Dickson . 
in 1765 without issue, leaving his elder brother's 
three daughters his co-heiresses at law. Lord 
Bellew died in 1770, and Lord Boyne came into 
possession of the estates, of which he, by means of 
fines and recoveries, acquired the fee simple. In 
the deed leading the uses of these fines and reco- 
veries, it was declared that such fines or recoveries 
should not be construed so as to confirm any agree- 
ment made by him antecedent to the death of Lord 
Bellew. Lord Boyne died in 177^) without legiti- 
mate issue^ having previously made a will by which 
he devised the estates to trustees, in trust for pay- 
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March fr, mcnt of his debts &c., and rafagect thereto, to the 
use of bis three nataral sons, FrederidE, Gustavus, 




and Joseph (Joseph died without issue) Hamilton, 
for life, remainder to their issue in tail male, in dis* 
tinct parts, the Louth and Kildare estates to one, 
the Meath estates to the others, with cross remain- 
ders among themselves^ 

OrigioolbUl. The Misses Dickson in 1780 filed a bill in the 
Court of Exchequer, for spec. per. against F. and G. 
Hamilton, and others, to which answers were 
put in, and the cause was allowed to sleep for 
sereral years. One of the sisters having died, the 
other two in 1/94 assigned their interest in the 
agreement to their relation Captain Allan Grant, 
and another of the sisters having afterwards died, 
a bill, in the nature of an amended bill and bill of 
revivdr, was filed in 1V96 in the name of Helen 
Dickson, supposed to be then living, without sayii^ 
any thing as to the assignment. Bat it was disco- 
vered that she too was dead at the time of filling the 
• bill ; and Allan Grant in 1800 filed a bil)^ in the 

Amended bill, nature of an amended bill and bill of revivor, in hia 

andbillofre- . . ^ j i . .•■■ 

Tivor. own name, statmg the assignment, and that the bill 

of 1796 was filed in ignorance of the fact of 
Helen Dickson^s death, and that he was heir at 
law of the Misses Dickson, as well as their relation 
by blood, and assignee, and disclaiming the bill of 
17969 find praying that the original suit might be 
revived, &c. The foct of his being heir at law 
was put in issue, but no evidence of it was pro- 
duced. The Appellant Frederick Hamilton, son of 
Frederick Hamilton the elder, in 1801 answered 
this bill by his father and guardian. In 1804 the 
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father died, but his personal representative was March 17, 
not brought before the Court. Allan Grant also v. 



1815. 



died, and the suit was revived by Charles Grant, aoeexkevt. 

his heir at law, and his executors, the Respondents. ^^^' '■*• 

There was some evidence in this cause that Lord 

Boyne was a weak and dissipated man, but owing 

to the length of time that had elapsed, this evidence 

did not go so far back as 1751 when the agreement 

was entered into ; though in a former cause, ^tf« 

milton V. Pagd Dom. Proc. 1809, the fact of his 

being so in 175J was proved. In 1808 the Court 

decreed '^ that the Rf^spondent Charles Grant was Decree. 

*^ entitled to a specific . execution of the covenant 

*' contained in the deed of September 27, 1751, 

<^ by a conveyance of so much of the said estates, 

*^ comprised or mentioned in the said deed, as were 

** then, viz. on February 23, 1808, of the clear 

*^ yearly value of 200/. over and above all out- 

^* goings and reprisals ; and that a commission of 

*< perambulation should issue to certain commis- 

^^ sionersj to be appointed for that purpose, to set 

^^ out so much of the said lands and premises, at 

*^ the election of the said Charles Grant, as were 

'^ then of the clear yearly value of 200/. sterling ; 

<' and the Respondents, Thomas Cockbum, Alex- 

*' ander Cockburn, and George Mowbray, were 

^^ decreed entitled to an account of what was due 

^ on the foot of said 200/. a year from the 26th 

<« day of October, 1796, the time of filing the 

'^ amended bill by the said Allan Grant, down to 

'^ the time of his death ; and the Respondent 

*' Charles Grant was decreed entitled to an account 

^* of the said 200/. a year, from the death of the 
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March 17, 
1815. 



AGREEMEIIT. 
> PBIU 



^^ said Allan Grant, to the time of signing the of- 
" fleer's report." From this decree F. and G. Ha- 
milton appealed. 

Romilly and PhiUimore (for Appellants). There 
could be no spec. per. of such a thing as one might 
choose. Dickson could not be called upon for a 
specific performance^ but only for damages, and 
therefore spec. per. ought not to be decreed in favour 
of the other party, there being in this particular a 
want of mutuality. Collins v. Plummer, 1 P. 
Wms. 104. 107. 2 Vern. 635. Lawremonv. Butler^ 
1 Sch. Lef. ] 3. et ib. cit. Bromley v. Jeffries, 2 
Vern. 415. Armiger v. Clarke^ Bun. 111. The 
agreement was without consideration, there was no 
evidence that Boyne derived any benefit from it. 
The length of time too before attempting to enforce 
the contract was a reason against spec, perform- 
ance. Underwood v. Courtown, 2 Sch. Lef. 56. 
Tlie assignment was within the stat. 32 H. 8. 
against maintenance. {Eldon, C. There is no 
proof that Grant was the heir at law of these ladies, 
and it is denied in the pleadings. Redesdale. If 
the wife had survived Dickson, suffered a recovery^ 
limited the estates to Lord Boyne for life, and he 
had survived her, he would have had to answer a 
fee simple of 200/. a year out of a life estate. 
Eldon, C. To hav^ limited to him for life would 
perhaps have been the most rational course that 
could be adopted. Redesdale. The same bill is 
made an amended bill and bill of revivor, but they 
must be taken according to the nature of each. He 
could only revive in the character of heir at law, 
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and that ought to be proved. Eldotij C. It y^'as March 17, 
insisted in the pleadings that no such bond as that ^ 

stated in the agreement was ever executed by aoreemeht. 
Dickson. The account given by this decree was ■~**^^' "*' 
from the time of a bill filed in the name of a dead 
person.) The suit in I796 was disclaimed by the 
bill^ but the decree adopted it. 

Pigot aiid Hart (for Respondents). In the fair 
transmission of a contract made for val. con. the 
assignee stood iti the place of the assignor, and the 
statutes of maintenance, Champerty, &c. had no 
application whatever. It was a purchase by Dickson 
of 200/. a year^ and that was assigned. The only 
objections below were that this was not in its 
nature a contract which equity would specifically 
execute, or, if it was, that the length of time which 
had elapsed was a good ground for refusing spec, 
per. And as to the first point, the circumstances 
showed a consideration, and there was a dlear mu- 
tuality in Dixon's abstaining from doing the act 
which he had covenanted not to do. As to the 
other point, this was a lis pendens since 1780, and 
from^that time the objection on account of delay 
was equally strong against the Defendants, as they 
might have dismissed the bill. Hart v. Gifford, 
2 Sch. Lef. 386. — Carie v. Lord Alkn, 2 Dow. 289. 
{Redesdale. These decrees in the Exchequer don^t 
statewhatwas read atthehearing. This is very wrong.) 

Lord Redesdale. The question was whether March so. 
equity ought to enforce a specific performance of " ^°^^ ' 
this agreement of 175 J ; and the Court of Ex- 
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chequer in Ireland had decided that it ought. To 
that decree various objections had been made, and 
particularly that this was a covenant which^ what* 
ever night be the nature of the transactions in 
1751 in other respects, ought not to be specifically 
performed, as the consideration on the part of 
Dickson was of a description not capable of specific 
performance, and the agreement not being in that 
respect mutual, and that if Dickson had any right 
the Plaintiff ought to be left to his damages, and 
not to have a specific performance. And from the 
case of CoUifU v. Plummer from P. Williams, it 
did appear that the covenant could not be specific 
cally performed as against Dickson, if there had been 
a breach on his part The property, so far as Dickson 
was interested in it, depended upon the right <^ 
the wife ; and if he joined with her she might levy 
a fine and sufier a recovery, and the Court could 
not control her deed. She might limit the estate 
to her own separate use, and could not be made 
liable to his contracts, and Dickson could be re- 
sponsible only in respect of his personal property ; 
and there was no evidence that he, the younger 
brother of Sir R. Dickson a Scotch Baronef,^ had 
sufficient personal property to answer in damages 
for non-performance of the covenant. The agree- 
ment then was not mutual. On one side a specific 
performance could not be enforced ; and when that 
was the case, equity would leave the parties to law, 
generally speaking, unless there were circumstances 
which did not occur in this case. 

But there were other objections. Dickson was 
Lord Boyne's father-ia-law. Lord Boyne*s mother 
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wa» Dicksoafl wife, and Dickson was the only oaeMaidiso, 
on whom it depended what she might do. She \^^^' ^ 
might have no wish to dispose of the e3tate fromAORESMsvT. 
her son, and yet this was the only supposition on"^'^-'**' 
which Lord Boyne pttrchased any security. There 
was no evidence that there existed any such dis^ 
position in the mind of Mrs. Dickson ; and unless 
such a disposition did exist to be controlled by 
Dickson, it appeared to him that there was no proofWantof 
of eoDsideration. With respect to Dickson stand* ^°'^ ^' 
ing ifBk the relation of a husband, the law was 
jealous of the influence of the husband over theHnsbandand 
wtle, in parting with the wife*s property. The 
covenant was objectionable on this ground, as it 
might operate on the mind of Mrs. Dickson, and he 
might say. If you leave the estate to descend, I have 
snch a claim upon it, and ho he . might deal with 
the wife on the ground of this contract, and induce 
her to do an act which otherwise she might not 
choose to do. The contract was therefore to the 
prejudice of the son, supposii^ the mother had no 
intention to bar him, because it enabled Dickson 
to deal with her as otherwise he might not be able 
to do. Tlie benefit was his, without a corresponding 
advantage to the son. If she hf^ a disposition to 
leave the estate to descend, he (the son) only suf- 
fered a loss, and it was clear that Dickson would 
thus have a power over the mind of his wife, which 
otherwise he would not have. 

There was a great inequality too in the contin-inequaiitj. 
gencies. If Lord Bellew died, and Lord Boyne came 
into possession, Dickson gained a great deal. If Lord 
Boyne died before Lord Bellew, he (Lord B.) gained 
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nothing. If Lord Boyne survived Lord Bellew 
he gained nothing, unless he also outlived his 
mother, and Dickson was not even tenant by the 
courtesy in this case. If Dickson died before his 
wife, and she suffered the estate to descend. Lord 
Boyne was still injured, as he was liable to make 
good the contract with Dickson in specie, while 
Dickson was bound not specifically to perform, but 
in damages ; and if he had any property, it was 
bound in damages for non-performance. It ap- 
peared to him that there was such an inequality 
that, considering the agreement as one between 
son-in-law and father-in-law, the influence which 
the father might have over the son, the apprehen- 
sions he might raise in the son's mind as to Mrs* 
Dickson*s intentions, and the manner in which 
these circumstances and others might operate on 
the mind of Lord Boyne, the Court ought to look 
with great jealousy at the transaction. The agree- 
ment in itself contained strong grounds of sus- 
picion. It was entered into in 1751, and more 
than 6o years had now elapsed ; and here arose 
another objection, length of time, which was gene- 
rally a very good reason for refusing to interfere 
in the case of a transaction of which, if the matter 
had been prosecuted at an earlier period, a difierent 
view might be given. The statutes of limitations 
were not a bar in equity, but Courts of Equity 
looked to them as guides. This transaction might 
at an earlier period have been objected to, on 
grounds that could not now be investigated ; for 
instance^ that Lord Boyne was a man of infirm 
mind. Their Lordships might know this from 
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evidence aliunde : in another appeal the fact had March so, 
been proved. But when this case came to issue, j 



there were none perhaps who could prove the aorbsmemt. 
weakness of Lord Boyne's mind at the time when "^^^- ^^*- 
the agreement was entered into. He died in 1772^ 
or 1773, and this cause was not prosecuted till 
above 22 years after his death : and what the cir- 
cumstances of the transaction were could not then 
probattiy be well ascertained. Another thing was 
that it did not appear that any bond was executed. 
The expression was in consideration of a bond ; 
and if no such bond existed, the consideration so far 
failed. The length of time too, that elapsed after 
17 80 without prosecuting the claim, was a strong 
reason against the consequence which was given to 
the suit in the Court of Exchequer. In truth 
there was no proper proceeding till 18CX). The 
original bill was filed in 1 780, about ten years after 
the death of Lord Bellew ; and when the effective 
proceeding was commenced in 1800, thirty years 
after the death of Lord Bellew, all the collateral 
evidence was lost. There was one striking cir- 
cumstance which had not been much attended to 
on either side, but to which he had called the at- 
tention of the counsel, viz. that Lord Bellew had 
power under the settlement to limit all, or any part, 
of the estates to a wife for life, In looking at the 
agreement of 1751 it appeared that this fact was not 
in the view of the parties at the time, and that 
Lord Boyne had no distinct conception of the real 
state of the title. Lord Bellew might have made 
a settlement on a wife which would have exhausted 
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March 40, the whole estate, or the whole ezoept 200^ a year; 

\^^^' aod thus Lord Boyne would be left without six- 

AemBBMzvT. pence, besides being liable for the annuity of 200/. 

-^PEc. PER. rpjjj^ ^^^^ ^ ^i^j^ misapprehension of the parties. 

Misapprehen- * *• ^ . • • ./ 

sioo. appeanng on the lace <n the mstnunent itself. 

Under these circumstances he thought it too much 
to say that a specific performance ought to have 
been decreed. It was not in itself an agreement 
which could be specifically performed, as. against 
one of the parties, and that party had no right to 
a specific performaDce against the other party. It 
also ought not to have been decreed as there did 
not appear any evidence of a real consideratioa, 
fer 'to make it such, there must have existed an 
ititentton in Lord Bdlew and the mother to prevent 
the descent of the property, and snch Mn intention 
was stated to have existed in the mind of Lord 
Bdlew, but there was no evidence of it. It also 
ought not to have been decreed^ as the contingencies 
were so unequal that it was evident the mind of 
Lord Boyne could not have weighed them pro- 
perly ; «nd when that was coupled with the fact 
that Lord Bellew might have defeated the object, 
there was evidently such a want of equality, that 
equity ought not to assist in this way ; and that too 
coupled with the fact that this was a transaction 
between a son and a fiitber-in-'law, that the whole 
was to be executed by the control of the kotbaiul 
over the wife, and that as agaioet Dickson it could 
not harve been specifically performed, coupling with 
that the length of time sufl^d to elapse before the 
commencement and efieotive prosecution of the 
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suit ; all this did appear to afibrd sufficient Maid) aa, 
ground for refusing a specific performance of this ^^ ^' j 
contract. aoxbbmbw. 

There were other circumstances in the case which, ^"^'^^^ '**• 
though of less consequence, were entitled to some 
weight. The agreement was unreasonable in an* 
other view, as it enabled Dickson, hfs heirs and Option. 
asatgos, to select such part of the estates as he or 
they might think proper ; and the selection might 
be made so as to distress Lord Bojme beyond the 
value of 200^ a year. All the ground round the 
mansion->house might be taken, and thtm a much 
greater consideration than 200/. a year extorted. 
It was also ioeonvenient with a view to the dia-lpconTe- 
fiosition which Lord Boyne made of the property, ^^"^ 
as it enabled the person claiming the performance 
to have it executed out of any of the estates in the 
several counties^ so that, if the lands were to be 
mortgaged or sold, the covenant, running over the 
whole, rendered the property unalienable and 
a^ted the mortgagee, lessee, and others, all of 
whom might be injured by this option. The pro- Want of 
ceeding too was ddfective in point of parties. At P'^p^'P*^®*- 
the conclusion of the agreement eacb became bound 
ta the other in iOfiOOl. for performance. That 
oottld be recovered only by the personal representa- 
tn« of Dickson, and this proceeding was not by 
the paraonal representative, but by one claiming an 
inheritaUe interest in thia specific land, so that he 
thought there were not proper parties. The decree 
was singular likewise, in as much as it took the Emrt in the 
value as it stood at the tioie of the decree. On the ^^'^'^^ 
prmciple that he claimed as heir, he was entitled to 
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haYe as much land as was of the value of 200/L per 



— tFEC. fXA, 



Mafdi40^ 

V , ' '_ J annum, at the death of Lord Bellew, and whate^tt 
might be said as to the by-gone rents, still the*tMifc 
of taking the value of the lands was the time ^ 
the death of Lord Bellew. But even as to the 
rents and profits, it was very extraordinary that they 
appeared to be considered by the Court as a charge 
on the estate. No, but on the persons in posses- 
, sion; and they had not adverted to the fact that 
Frederick Hamilton was alive in 1780, and in 1800, 
and that though he died in 1804, his personal re*- 
pnesentative was- not before the Court; and' he it' 
was who ought to answer the rents and profits. 
But these objections were of less importance. The 
contract was in Hs nature one which a Court of 
Equity would not enforce, and the impression on 
his mind was that the decree ought to be r&oersedf 
and the bill disniissed. 



March S2. Lord Eldon (C.) It seemed necessary to state 

the circumstances shortly with a vifew to a clear 
understanding of the case. Lord Bellew was 
seized for life of certain estates in the counties of 
Louth; Meatb, and Kildare, in Ireland, remainder, 
m case he had no issue male, to his sister Dorothea, 
wife of D. Dickson, and the heirs of her body. 
She had been previously married to Gustavus Ha- 
milton and had issue by him, a son, Frederick 
Hamilton, afterwards Lord Boyne, who, in case no 
act were done by her to bar the descent, and he 
also survived Lord Bellew, would be entitled to 
succeed. It had been represented* that Lord Bd^e 
^as of B weak and dissipated cbamcter,^ and "^tai- 
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bftrrassed in his circumstances, and not very capable March 29, 
of clearly understanding the nature of his con- ' f^^' ^ 

tracts. In the present cause there was some, though agrbbment. 
not very particular, evidence of this ; but he did not — ***"^- ^**- 
like to trust himself with looking at what might 
have appeared in other causes, and in his view of 
the matter it was not necessary as a fact in the 
case. In 1751 a deed was made between Dickson 
and his son-in-law, which was to the following 
effect. It recited (vid. the agreement as set out 
ante). Now the first objection to' this was, that 
taking what was said by the noble Lord (Redesdale) 
to be accurate, that Lord Bellew might have 
limited the whole of the estates to a wife for life, 
the recital was false. But independent of that 
question it was false in law; true« if Dorothea and 
Lord Bellew did no act while living to bar the 
descent, the estates would so descend to Lord 
Boyne, but if Dickson died in the life-time either 
of Lord. Bellew or of his wife, it would be com- 
petent to the wife, tenant in tail, to disappoint the 
views of the son. If she had such an intention 
she might suffer only a part to come to the son, not 
more than would yield 200/. a year ; and then the 
whole of what came to him would go to the heirs 
of the husband. Then it recited 'Uhat Lord 
«<Boyne had proposed that in consideration of 
'f Dickson not joining with his wife, or Lord 
'f Bellew, in levying any fine or recovery of all or 
'^any part of the estates. Lord Boyne, his heirs 
'*aod assigns, would immediately after he became 
*' seised and possessed of all or any part of the 
^' tends, fcc, grant and convey to Dickson, his 

VOL. III. E 
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March 99, u ijgi„ ^xxA astigns foT eocT, the fee simple and in- 
^^ — '- ^ _ ^ " heritonce of auch part and parcels of the said 
AORMMBOT. 'Mands, &c,, m. Dickson^ his heirs or assigns^ 
'^^shtmld choose f to the clear yearly amount and 
^ value of 2001.^ and also an annuity of 200/. to 
'^ Dickson during his life, to be issuing and pay*- 
*^ able out of all and singular the said estates,** &c. 
In &is passage there were two or three circum- 
stances worthy of notice :— I st^ that Lord Boyne 
made the proposition, of which however there was 
no evidence. 2d, the proposition was that, in con- 
sideration of Dickson's not joining, with hord 
Bellew, or his (Dickson's) wife, or, as it was ex- 
pressed in another part of the deed, with any 
person or persons, in levying any fine, or sufiering 
any recovery, &c.. Lord Boyne would, immediately 
on his coining into possession of all or any part^ 
&c«, grant and convey to Dickson such part or 
parcels of the estates as he, his heirs, &c. should 
choose, to the clear yearly value and amount of 
200/., besides an annuity for life to Dickson, 
charged on the whole of the estates. From the 
mode of expression here it seemed as if Lord 
Boyne thought that if Dickson did not join, &c., 
the whole of the estates must come to him, whereas 
no part of them might so come. 3d, the agreement 
was to be executed immediately upon Lord Boyne 
coming into possession.' That was material; for 
as the option was given to Dickson to choose such 
part as he thought proper, and that part then be- 
came his absolute property, the estates might be 
unalienable till the choice was made, and the agree- 
ment was, that it should be immediately done. 
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And it ought to be noticed too that, though all the March sr, 
property was bound, the agreement was that, if all ^ 

or any part should come into possession of Lord aobeement. 
Boyne, he must perform to Dickson^ so that, if not' 
so much as the value of the yearly sum of 200/. 
were suflened to descend, the other real and personal 
assets of Lord Boyne, if he had any, would be bound 
to make good the agreement. Another circum- 
stance was that Dickson was not only to have sueh 
part of the lands as he chose to the yearly amount 
of aoo/., but also a life annuity of 200/. which 
affected all the estates. The wife died in 17^9, 
Dickson died in 1765, and Lord Bellew in 1770; 
and then the agreement, if to be performed at all, 
ought to have been carried into execution. But 
the first bill for specific performance was filed 
twenty-nine years from the date of the agreements 
and, what was more material,* ten or eleven years 
after the death of Lord Bellew, when, if the agree^ 
ment was to be specifically executed at all, it was 
for the benefit of Lord Boyne himself, as well as 
the other parties, that the act should be done im- 
mediately. This bill was filed in J 780; answers 
were put in, and it was contended that the agree- 
ment ought not to be specifically executed, regard 
being had to all the circumstances. The matter 
then slept for a long time. Two of these ladies, 
the other being then dead, were represented as 
havings in 1 794, made an assignment of this claim 
to Allan Grant, Respondent's father. It was unneces- 
sary to consider the validity of this assignment 
under his view of the subject, but it purported to 
be an assignment not for valuable consideration, 

£2 
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Mtrcht^ but for the causes there stated. In )706 a bill was 
w ' i filed in the name of Helen Dickson ; and this bill 
AORBBMBirr. was of a singular nature, even giving credit to the 
— sPBc. PBR. j^i^gQijg alleged for it, she being dead some time 
before, and the proceeding being instituted by a 
person claiming by grant from her and her sister 
in ^79^• After this the matter lay dormant till 
1800, and then Allan Grant the assignee filed a bill 
in his own name, stating reasons for the delay, and 
the assignment; and the bill represented him as 
heir at law of the Dicksons as well as assignee, 
and that was put in issue in the answer, and it was 
to be recollected that the counsel had been called 
upon to show the evidence of bis being heir, and 
they had not referred their Lordships to any. Here 
Oifficultiet ^nae difficulties arose on the form of the pleadings. 
?" '^*^?^ If he sued as assignee, the bill ought to have been 
cree. of a different nature, and if as heir at law he could 

not in that character sustain the decree. That 
decree was, that Charles Grant was entitled to a 
specific execution of the covenant by a conveyance 
of so much of the estates as were of the yearly 
value of 200/. at the time of making the decree, &c. 
and that Allan Grant's executors were entitled to an 
account of what was due on the footing of 200/. a 
year from the filing of the bill in 1796, that was, 
from the time of filing the bill in the name of a 
person who was dead at the time, which proceeding 
was repudiated by that of 1800. That however 
might be considered only as an inaccuracy. One 
of the difficulties was to conceive upon what prin- 
ciple the Court thought that there ought to be a 
specific performance when they confined it to the 
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time^of. making this decree; for if the plaintiff h^d March 22, 
a title to. a specific performance it was derived from ^ '^ j 
the agreement of 17979 and he had a right to. land AORESMBirr. 
of the value of 200/. a year, at. the time the cpn-""*^*^"*^' 
tract was to be executed. 

Different objections had been taken to this pro- 
ceeding: — J St, that to. support such a title would be 
to encourage maintenance; and the difficulty there 
was founded on this, that he claimed under the 
assignment and not as heir at law. But supposing 
the facts as to the assignment to be as represented, 
be was of opinion that the fair acquisition of such 
a title was not within the statutes of maintenance, 
&c. Still, under all the circumstances, this did not 
appear to be a case where a Court of Equity ought 
to give the extraordinary remedy of a specific per- 
formance. Then it was said that the agreement 
was voluntary, and that it was not the principle of 
a Court of Equity to execute a voluntary agree- 
ment. . He was not disposed . to say that there was 
no consideration, if the view given of the facts was 
correct; but supposing it to be a case of valuable 
consideration, still he, thought this agreement ought 
not to be executed specifically. Though Equity 
might not execute a voluntary agreement, he denied 
that where there was some consideration it therefore 
would execute; for there might be cases in which 
some consideration might appear, but which, not- 
withstanding that circumstance, ought not be 
specifically executed. Then the fi^t thing one had 
to do, in order to see whether this should be exe- . 
cuted, was to look at the four corners of the agree- 
ment, to ascertain whether it was one which a Coi:;? t 
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March M, of Equity ought to deal with. He had aeen the 
^ name of one or two cases which had been men- 

AouBMBirr. tioned in Ireland, but he could not apply the prin- 
ciple to the present case. This was a caie where 
Lord Beilew was tenant for life; he had no issue 
male^ but he had daughters who did not stand in 
the limitations of these settlements* On the death 
of Lord Bellew without issue male^ the lands were 
then destined to his sister and to her issue ; that 
sister^ Lord Boyne's mother, was Dickson's wife, 
and Dickson was Lord Boyne's step-fiither. Then 
what was the bargain by Lord Boyne, who was her 
sole issue inheritable? This was an agreement 
where Lord Boyne was bargaining for 200/. a year 
out of the lands, and an annuity of 200/. that 
Dickson should not join in doing an act^ which it 
might possibly be extremely rational to do. There 
Was no evidence that she meant to do the unna'i- 
tural act of giving away the estates to a stfanger ; 
bat it was apparently entered into by Lord Boyne, 
under the notion that Dickson's forbearance would 
insure the property coming to him on the death of 
Lord Bellew and his mother ; whereas if Dickson 
were out of the way she might do any act she 
pleased, and disappoint Lord Boyne. That was 
Improvidence, not all ; the agreement was improvident in another 
view : I/)rd Boyne might not be able tor do any 
act respecting the estates, as Dickson would be the 
owner of such part as he might choose, and the 
annuity afiected the whole ; so that the difficulty 
to manage the title was clean Then even if this 
demand had been made in 1770, when Lord Bellew 
died) a Court of Equity would have looked at the 



ON APPEALS AND WRITS OF ERROH. 66 

transaction with jealousy^ to be satisfied whether March ss, 
it vras understood by the parties, having regard to^^ ' 



the circucndtance that Dickson was Lord Boyne^SAORBBMBirr. 
father-in-law^ and had a control over the property '^'■^* '•*' 
of the wife, and the interests of the son. And 
when the demand was made in 17^0^ it became a 
Court of Equity to look at the whole with the most 
anxious jealousy, and on that he founded a remark 
which afifected some of the observations made in 
the Court of Exchequer. It had been said in an^Laches. 
swer to the charge of laches. Why not dismiss the , 
bill ? and this might be said with great efiect in 
many cases* But here there was laches in not at- 
tempting to enforce the demand from 1770 till 
1780, because if any thing was due, it was due on 
the death of Lord Bellew in 1770; and it was not 
only in one sense for the benefit of the party claim- 
ing the performance of the agreement, that it should 
be immediately executed, but in one sense also for 
the benefit of Lord Boyne. For what was his si- 
tuation ; till the demand was made he could not 
tell of what acre in Louth, Meath, or Kildare, he 
was the owner, or might continue to be the owner; 
and this option was another reason why a Court of 
Biquity should look with jealousy at the transaction, 
as Dickson, if he survived Lord Bellew, might say 
^ Don't tell me about taking what I ought to take, 
'^ here and there ; I shall have your park or your 
'^garden/* Why then, under these circumstances, 
was there ever a twBe where it was more necessary 
that tb^ demand should have been made without 
delay? Suppose it had been made in 177D, Lord 
Boyne might then have said. ** The proposition did 
*' not come from me, or if it did, then let us see 
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Match a^ ' H.sirhether I aoderttood the nature and effect of this 
. J / J ** agteement^ whether my mother was acting 
AnwiiMWT. *\ against, or protecting my interest :'' and unless 
-^•tiG4.»B4i«' giie had intimated an inclination to bar the interest 
of her son, it was very easy to see that no Court of 
Equity would deal with it at all. Why then, though 
Itnrdemand ought to have been immediately made, 
and the parts to be taken pointed out, none such 
was made, but the estates were left to be devised 
by will, and the parties had been allowed to deal 
with the property as their own, to improve the 
estates, to enjoy them and act with regard to them 
as their own for ten years together. Suppose that' 
only a part of the property, worth the yearly sum 
of 200/., had come to Lord Boy ne, it was a very 
diflferent thing to demand the land after suffering 
him to deal with it as his own, and to improve it as 
his own, from what it would be to demand it imme- 
diately when due. These were main points, in con- 
sidering whether or not there ought to be a specific 
performance* The consequence of all this was not 
that the agreement was void in law ; let them go to 
law and make what they could of it : but the not 
r . . > making the demand in proper time, and the laches 

connected with it, the loss of evidence^ and all the 
\ ' ' other circumstances, appeared to constitute a case in 
' Mrhich the matter ought to be left to law, without 
the interference of equity in the way of specific per^ 
fbrmance. • 

Delay in ap- There was one circumstance which ought to be 
pealing, and noticed, that the appeal was not presented for four 
years after the making of the decree in the Exche**^ 
quer, and it might have happened that something 
had been done in the mean time^ consequent on the 
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directions in that decree, such as, the issuing the March 99, 
commission of perambulation, &c., and if so the |f '^' 
Respondents ought to be protected against the 
expense which an earlier appeal would have pre* 
vented. 

Decree of the Court of Exchequer aceardinghf 
KKVKRSKD.'—AppeUante to pajf Respondents their 
costs subsequent to the decree^ and the bills Us* 
missed without costs. 

Agent for Appellants, Gibbs. 
Agent for Respondents^ Palmer. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION, (2l>. DIV.) 

WiLKiE and oiher^^AppeUants. 
GeddeS'-^ Respondents 

Under the implied warranty of the assured, as to sea-wor* Feb.87» isis. 
tbiness, it is necessary not only that the hull of the vessel >— v— *^ 
be tight, staunch, and strong, but that the ship be fur- ivsukajtcs. 
nished with ground tackling suflScient to encounter the — sba*wor- 
ordinary penis of the sea; ana therefore, where it appeared '^'"^'* 
that the best bower anchor, and the cable of die small 
bower anchor, were defective, the vessel was held not to 
be sea-worthy. 



X HE Appellants underwrote a policy of insu- 
rance on the ship Mary, of Stromness, for a voyage 
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Feb.t7« 1815. from Grangemouth, in the Frith of Forth, to Gob- 
'''■**"*^^**'"''^ tenbuf^h. and thence back to her port of discbarre 

IV8UEAVCB. . , 2L , . 1 ,., • • . -^ . • 

— sBA-woR- ID tm Forth, with hberty to jom oonvojr m Leith 
TaiiTBM. Roads. Whik the vetael, after sailing from Grange^ 
mouth on her outward voyage, was at anchor in 
Leith Roads, a strong breeze sprang up, and the 
ship began to drive. Shd was then tiding with her 
1)eat bower anchof only, but soon after let go her 
small bower anchor, the cable of which appeared 
to have parted almost as soon as the anchor was 
dropped, and hung loose fi^m the side of the ship. 
The master, under pretence of running into Leith 
Harbour, which it was impossible to do, as it was 
then not more than two hours after low water, cut 
both cables. The vessel took the ground near tbe 
beacon rock, at the entrance^ of Leith Harbour, 
and ' sustained considerable damage. A claim of 
978/. having been made for repairing her, the un- 
derwriters resisted, on the grounds that she was 
not sea-worthy when she sailed on the voyage 
insured :— ist, Bedause th^ cable of the small bower 
anchor was at that time so worn and decayed as to 
be unfit for service ; — 2d, Because the best bower 
anchor was not of a proper construction, nor of 
sufficient weight The Respondent brought his 
action in the Admiralty Court, and the Judge-ad- 
miral allowed a proof. The result of the evidence 
app^afed to be that the small bower anchor cable 
had been much rubbed and injured, and that pieces 
of it had been on different occasions cut off on that 
account, previous to the commencement of the 
voyage insured; and that the best bower anchor 
was too light and short in the shank for a vessel of 



ON APPEALS AND WRITS OP ERROR. j9 

the Mary^s tonnage. The Judge-Admiral and the Feb. 4^, i%t5. 
Court of Session however, havinsr seen it in a dif* ^— >.— «-^ 
ferent view, decided in favour of the assured^ and -^aba«-wokw 
the underwriters appealed* thiwbis. 

Lord Eldan (C.) This was an action on a policy i^j^^^ ts, 
of insurance^ for the amount of ^pairs done to a i8t5. 
ship, in consequence of damage sustained by her^°^8««>^ 
driving from her anchorage, and taking the ground 
after the commencement of the risk. And the 
defence was^ that the ship was hot sea-worthy; 
and he need not inform their Lordships that there 
was an implied warranty in every such contract^ 
that the ship was sea-worthy at the commencement 
of the risk. There might be evidence as to this 
from circumstances^ at or before her sailing, or 
circumstances occurring after she sailed disabling 
her to proceed^ but which would not have had that 
eflfect, if the vessel had been sea-worthy at the 
commencement of the risk, that is, at the time of 
her sailing on the voyage insured* £very«sbip 
ought to be sufficiently provided in cables and 
anchors^ and the only question here wtis, whether 
or not this vessel had been so furnished. On the 
general principle nothing was 'more clear than that 
the Courts required not only th^t the ship itself 
should be tight^ staunch, and strong, but that it 
should be furnished with sufficient ground tackle 
to encounter the ordinary perils of the sea, and 
another principle was that the Courts would require 
the evidence to be clear in the affirmative, as the 
interests of commerce and a due regard to the lives 
of the seamen were so much concerned, that this 
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March 92, point should be strictly made out. Here they bad 
^ ' ^ J only to decide upon tbe matter of fact, fvbetber or 
ixsuAAvoi.. no tbe vessel bad been provided witb sufficient 
TBivBM. * tackle : and bis belief was, tbat if the case had been 
submitted to a jury, they would have said that upon 
this evidence it did not appear that she had been 
so provided. Tbat was bis opinion, and he there- 
fore thought that the judgment given below ought 
to be reversed. 

Lord Redesdak. He agreed in that opinion. 
Unless the assured were bound to take care that 
the vessel was in every respect sea-worthy, the con- 
sequence would be most mischievous ; for the e£fect 
of insurance would be to render those chi^y in- 
terested much aM>re careless about tbe condition 
of the ship, and the lives of those engaged in na- 
vigating her. From the evidence in the present 
case it appeared not only that the best bower anchor 
was too light, but tbat tbe cable of the small bower 
anch^ was wholly defective. 

Judgment of the Court below reversed. 

Agent for Appellant^ Bury. 
Agent for Re^ndeat, Mundbu 
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IRELAND. 

APPEAL FROM THE COURT OF CHANCERY. 

Odell and others — Appellants, 
Crone and others — Respondents. 

Detisb and bequest by testator of the residue of his-estates April 19, 
and property of every kind and nature whatsoever, both i^i^* 
real and personal, of which he should be seized, possessed, ^— *v— ^ 
or entitlai to at the time of his death, to his son and tw0 covstroc- 
daughters, and all their younger children, their hars, 'J^*^®' ^ 
executors, and assigns for ever: but nevarthdess that his 
i]|tentions were^ that each of his three children should take 
ibr life the interest of such part as he the testator intended 
for the younger children of such child. Held that the 
fiind was at toe time of the testator's death to be divided 
into three equal parts, the interest of one of these third 
parts* to be paid to each of testator's children, during his 
or her life, and then to be distributed among his or her 
younger children^and that the younger children took per 
slirpesy and not per capita^ and that 3ie younger children 
who came in esse after testator's death were included, and 
entitled to share along with those living at the time of the 
testator's death. 



John crone, at the time of making the will 
upon which the question arose, .(September IS^ 
i789) had four children, Aphra and Constance, 
his daughters, and Kobert Fennel rad John, his 
sons. He first devised certain lands to trustees^, 
subject to an annuity to his son John, (who died 
in the testator's life-time,) and other annuities to 
tlie use of his daughter Aphra, wife of William 
Odell,. for her life, and after her decease to the use 
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April 19, of ally and every her younger children, to be di- 
w J i vided among them in such manner, shares/ and 
covsTftuc- proportions, as she should by deed or will appoint, 
wilL^' ^ ^^^ ^^ default of appointment, equally amongst 
8uch younger children as tenants in common, and 
not as joint tenants ; and he empowered her to 
charge the lands with 500/. for each of such younger 
child and children, as she then had or might there- 
after have. And he also devised certain other lands 
to Aphra for life, with power to charge them with 
1000/. for her younger children^ to be raised if she 
thought proper in her life-time^ and to be divided 
among them, share and share alike, at their ages of 
twenty-one years, or on their marriage, with their 
parents* consent, and after her decease, to her first 
and other sons in tale-male. He next devised cer- 
tain other lands to trustees, to the use of his son 
Robert Fennel Crone, for life, subject to an an- 
nuity to his son John Crone, and other annuities, 
remainder to the trustees to preserve contingent 
remainders^ remainder to the first and other sons 
of Robert successively, in tale-male, remainder to 
his daughters Aphra and Constance, and their heirs, 
share and share alike, as tenants in common : and 
he authorized Robert to charge these lands with 
500/. for each pf such younger child or children 
as he then had, or thereafter might have. H^ then 
bequeathed bis interest in dbrtain leasehold pre- 
mises to trustees, in trust to pay the issues and 
profits to his daughter Constance for life, subject 
to an annuity to his son John Crone, and other 
ftnnuities, and after her death to the use of her 
isaue, in such manner as he should distribute the 
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aune amonest them, and in feilure of sQch dis- April i9> 
tributioDy then the whole to her child, if only one, . ' _j 



and if more than one, to be equally divided between co«»tmiw» 
or amongst them, share and share alike, and in ^^\^^^ ^ 
tese of her death without issue, be bequeathed 
these premises to Robert and Aphra, and their 
younger children, share and share alike. He also 
bequeathed to his daughter Constance a sum of 
4000/. to be reduced to 3000^ in case she married 
without the consult of certain persons tiamed by 
the Testator. And he tiien bequeathed SObh to 
eadi of the grand children be then had, or should 
have at the time of his death :*-^nd, along with 
some other bequests and directions of less conse- 
quence, the will oontuned the following residuary 
clause : — 

^^ I leave, devise, and bequeath the rest and re- 
«< sidue, not hereby particularly devised and dis- 
<^ posed of, of all my estates and property of every 
^ kind and nature whatsoever, both real and per- 
*^ sonal, of which I shall be seised, possessed, or 
<< entitled unto at the time of my death, (subject 
'* to and charged with my debts and legacies,) unto 
^^ my eldest son Robert Fennel Crone/' (who had 
then one younger child) ^^ my daughter Aphra 
^' Oddl, and my daughter Constance Crone,^ (who 
had then no child,) ^* and all their jfcunger chit- 
*^ dren, their heirs, Aecutors, administrators, and 
^' assigns, for ever : but nevertheless my intentions 
'^ are, that my said son Robert Fennel Crone shall 
'^ have and receive the entire interest or yearly pro- 
<< do$e of such part of my said real and personal 
^* fortune, as I by Ibis ipy will, intend for his 
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A|irfl iji^ '' younger ehildren, during his life: and that my 
4S?:^ p^, '' dau^ter Aphra Odell shall have the entire is- 
comiiQc... ^ terest or yearly produce of what I hereby intend 
wtLJu^'^^"^ **lbr het younger children, during her life; and 
^duLt my said daughter Constance Crone shall 
^ have the entire interest or yearly produce of what 
^ I hereby intend for her younger children^ during 
^ her life ; and in case any of my said three chil- 
^ dren, Robert F. Crone, Aphra Odell, or Con* 
"^ stance Crone, shall die, the share of my child so 
^* dying, if such child shall have younger children, 
^ ahall go to the younger children of such child ; 
^ but if any of my said children shall so die with- 
^. out leaving younger children, the share of my 
^ child so dying shall go to the survivor or survivors 
^ of my other children, and their younger children, 
■'^ share and dbiare Kke. Arid I do hereby declare 
^ my will and intentions to be, that my said son 
^ Robert F. Crone, and my daughter Aphra Odell 
U and Constance Crone, shall respectively have a 
^' power of distributing and dividing, by any in« 
^^stmment in writing to be executed by them 
^ Qoder band and seal, or by their respective last 
^ wilb apd testaments in writing, among his and 
^ their respective younger children, such parts of 
^ my said real and personal estate and fortune as 
1% M ^fg^ younger children respectively may be en«- 

^titled unto under this my will; and in fetlure 
^ of sueh. distribution, or division, that all my said 
^children and grand-children shall have equal 
^ shares of the said residuum of my said real aofl 
^•peiponal estate and fortune. And Iwtber, ti|iil ik 
^' oaie any of my said gnnd«ehild#eit sMI hilii|^ti 
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** to die under their respective ages of tvicevty^oae Ap^id^ ^ 
** years, or days of marriage .tt;ie shares/^fid, prp- v ' -^J^ 
'^^ portions, of such uf them as shall die' stiall i^cbirsniv^^, 
*' main to the brethren of the child or childrjp^ »P wSl^'^ *^ 
"dying.- ., , '^^^ 

By a codicil dated April 11, 179O9 the. testator 
revoked the legacy of 4000/. to his daughter C^or 
stance, having, as he stated, made a proper. pror 
vision for her in lieu thereof, on her them inteofled 
marriage with Mr. Massy. The testiator died . \pty 
soon after, and at the time of his death, Aphra 
had nine younger children, Robert oo^.yp^iii^ 
child, and Constance no child. Robei^t jpn ..|b0 
14th May, 1 79 i> filed a bill in the Excheqjier^ Pf^y^ 
ing that the property which was the subject ^:^ha 
residuary clause might be divided into tbr^&je^al 
portions and secured, and that the intecfpt^.igiM 
third should be paid to himself for. life, th|sjp^«§est 
of another third to Aphra, and the intec^^ af 
the remaining third to Constance; but this suit^.^M 
never effectually prosecuted, and in August^. 4791^ . 
Aphra and her husband in their own right, aiid as 
next friends of their children, filed a bill iq. Ci^n^ 
eery against the proper parties, praying an*ja$GQi|D4 
of the residue of the testator's property^ an^il^M 
application of the fund according to his int^ii^m 
This cause came to a hearing before Lord Clarei^inLoidClwt'* 
December 1 792, who made a decree deelariiig </ <|ici ^^ ^^' 
** fhe testiator* s three children, and such yoviiger 
?..€|Mld|qiQO..as^they or any of them had at (hiBtiiav 
^iftf ttm t^|«tor*s deaths Wjere entitled to tbcrotgiAM 
.*i ¥kAa!«i*ffewnsilttbi«at^ to, th© fiQwev off. aff|a«|it- 
f^mf* MNi dMMihKtMA* imeittiiwi^. In ^et w»k; '^ 

¥01. ni. F 
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April 19, that is, that the residue was to be divided into thir- 
^^^^' J teeo shares, one for each of the testator's three chil- 
C01I9TRU0- dren, and ten for the younger children living at the 
wTl J' f time of the testator's death: so that Aphra in respect 
of her nine younger children would, in addition to 
her own share, have the interest of nine shares for 
life ; Robert in respect of his younger child^ in ad- 
dition to his own share, the interest of one share for 
life ; and Constanoe, having no child at the time of 
the testator's death, would have nothing beyond her 
Order by con- own thirteenth share. The son, and the daughters 
no4, founded ^ud their husbands, agreed that the fund should be 
on the above JiviJed according to this decree, and a consent irt 
writing to that effect was entered into, and on May 3, 
1794, made an order of Court, and the residue 
amounting to !25,000/. was divided accordingly, 
and directed to be paid over to the parents. Sub- 
sequent to the testator's death, Robert had seven 
younger children born, and Constance four chil- 

behalf of chii- filed their bill in Chancery, insisting that by the 

dronborn after ^j^^^ Construction of the will, they were entitled to 

death. ^ share of the residue, and were not bound by the 

decree of Lord Clare, not being parties to it. Tliis 

cause having come on to be beard before the Lord 

Chancellor Manners, assisted by Chief Justice 

DaQiee,Fab. Downes, it was on February 14, 1811, decreed 

▼mini( deoroe th^ the decree of December 3, 1792, should be 

of 1798. reversed, and that by the true construetion of the 

will, the residue at the time of the testator's death 

became divisible into three equal shares, and that 

Apbra, or her husband in her right, became entitled 

tolha inteiBst of ciia^ird part for' her lifls with 
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power of distribution amoDg all her younger chil- April lo, 
dren, whether bom before or after the testator^s ^ ^^^' j 
death, as in the will mentioned; Robert, to the com btkuo. 
interest of another third for life, with the like 
power of distribution ; and Constance, or her hus- 
band in her right, to the interest of the remaining 
third for her life, with the like power of distri- 
bution : that an account should be taken, and the 
money paid into Court, and laid out with the 
privi^ of the Aceountant-gen^ral, in the usual 
manner ; and that the interest should in the mean 
time be paid according to the consent order, which 
was not objected to ; that is, the interest of ten- 
thirteenths to Aphra's husband for her life, of two- 
thirteenths to Robert for life, and of one*thirteenth 
to the husband of Constance, From this decree 
Aphra, and her husband and children, appealed. 

Lord Eldon (C.) Is it the practice in Ireland, 
in case of bequests to parents for life, and then to 
their children with power of appointment and dis- 
tribution to the parents amongst the children, to 
order the fund to be paid over to the parents ? That 
is what is done by Lord Clare's decree. 

Cited for Appellant, EUmn v. Airey^ 1 Ves. 111. 
-^Hcrsdeg w. C/iaioner, 2 Ves* 83. — Buffer v. 
Bra^ord^ 2 Atk. 220, to show that in case of a 
bequest to children, the tendency of construction 
>b in fevour of a vested interest in those then 
living. Cited for Respondent, Douglas v. ChubneTf 
a VM..5ai, to shpw that the words, m case any, &c. 
shall die, maybe eonstrued when any, &c. shall die. 

F2 
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AprH 19, fVhitbread v. St. John, 10 Ves. 15*2. — Andrews v. 
!^^^' , Partington^ 3 Bro; C. C. 6o. 401, to sHow that the 
oovsTRDc inclination of the Courts is to extend the constrac- 
tion to as many objects as possible. Walker v. 
Shore, 15 Ves. 125, to show that the bequest must 
extend to all that should be in existence at the period 
of distribution, viz. the death of the parents who had 
only a life interest. 

Leach and Nolan for Appellants ; Ramilly and 
Fonblanque for Respondents. 

ApriHi,i8i5. . Lord Eldon (C.) In this case it appeared that 

Judgment. , ^,. • % n * *•• 

the testator w^s desirous to provide for three tami- 

iies, that of his daughter Aphra Odell, that of his 

son Robert Fennel Crone, and that of his daughter 

In construing Constance Crone, now Massy : and in construing 

awill, state -ii ■ • ■ • i - • ^ i 

of the family a Will, he might State what was the situation x>f the 
ex^tfen ttT^ testator's family at the time when it was made, 
beattendedto. His daughter Aphra had nine younger children, 
bis son Robert one younger child, and his daughter 
Constance was unmarried. He first devised his 
lands in a place ctf I led Tomeline, and other places 
mentioned in the will, to trustees, to the use of his 
daughter Aphra Odell, for her life, subject to 
certain annuities, the trustees to permit her to take 
the rents and profits to her sole and separate use^ 
during her natural life ; all which was expressed in 
terms sufficiently artificial ; and then to the use and 
behoof of all and every the younger children of 
his said daughter, to be divided among them as she 
should appoint, and in fiiilure of such appoiatment 
to be divided among them equally, share and share 
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alike, as tenants in common, and not as joint April si, 
tenants. Then the testator empowered her to^^' 



charge the lands with 500/. "for each and every construc- 
" such younger child or children as she now hath, "^'^ ^' ^ 

WILL. 

" or hereafter may have^' and From these words 
an argument bad been drawn, that when he meant 
to include children to come in esse^ he had so 
distinctly expressed himself; but it was unnecessary 
to state to those who knew any thing of the prin- 
ciples adopted in the construction of wills, that in construine 
where it appeared from the words of the will to ^J^ilJk'^n^* 
the intention of the testator, that children to come don of the tei- 
In esse should take, they would take, though the Jj^tecbnioil^ 
testator should not have expressed such his inten-j™P^'*'j'*^ 
tion in technical language. Then he devised certain 
other lands to Aphra for life, charged with 1000/. 
for the use of her younger children, to be divided 
among them, share and share alike, remainder to 
her first and other sons, in tail-male. He next 
devised certain other lands to trustees, to the use 6f 
his son R. F* Crone, with, power to charge the 
same ^* for the benefit of the younger children of 
*• the said Robert, &c." which e'xpression, younger 
children^ in case the testator had died immediately 
on thC' execution of his will, must, as Robert had 
then only one younger child, have extended ta 
children born after the testator's decease, remainder 
(after the usual remainder to trustees) to hi» first 
and other sons, in tail-male, remainder over ; and 
then he empowered Robert to charge the lands with 
500/. *• for each and every child or children, lie 
^* no^ has, or hereafter shall have/' He then 
darised certain lands to the use of his daughter 
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April 91, Constance Crone, for life, and after her decease 
^ ' J to the use of her iswe ; Constance being then 
coMTEoc- tinniarried, and so described, and he bequeathed 
her a legacy of 4000/. to be paid on her day of 
marriage, and he afterwards reduced diat legacy, 
in case she married without the consent of persons 
whom he named, so that it was clear that she was 
then a single woman^ and could have had no lawful 
issue, and that he contemplated her marriage and 
having children after his death, as he might in 
his life-time have himself given or withheld the 
consent, and the condition would have been con- 
sidered as 80 satisfied. The testator then bequeathed 
500/. to each of the grand-children he should have 
at the time of his death j and it was proper to men- 
tion that he bequeathed 5L to each of the five 
younger children then in esse of John Coughlan, 
his herdsman ; and made a similar bequest to each 
of the seven younger children of John Magney, 
one of his tenants. The residuary clause was in 
these words (vide ante). 

Then came the decree of Lord Clare, the import 
of which he took to be that this was a resi«> 
duary devise and bequest, of one share to R.-F. 
Crone, and one to his younger child; of another 
share to Apbra, and nine shares to her nine 
younger children ; and one share to Constance, who 
had no children at the time of the testator's death ; 
or that the whole was to be divided into thirteen 
shares, of which the three children of the testator, 
and such of their younger children as were living 
at the time of the testator^s death, were each to 
have one. Aphra and her family having by this 
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means tea shares ; R. F. Crone and bis femily, two April si, 

1511*1 

shares; and Conatance only one sbarey having no , ' j 
children at the time of the testator's dealh^ who by constbuc- 
this construction could be objects of his bounty. will.^*^ ^ 

With respect to the first |)art of che clause, it 
had been truly enough said, that if this were to be 
conaidered as an immediate devise, it would make 
them joint tenants in fee as to the real eatate, and 
joint tenants as to the personal ; and no doubt if it 
was meant to describe the ])ersons who should be 
living at the time of his death, and this was an 
immediate devise to them, such would be the effect 
of the law. But it was difficult to believe that he, 
haviYig a daughter unmarried, could really mean 
that those only should take who were born before 
lus death, and that this was a devise to them in 
presenti. But nothing was more clear than that 
where there was an immediate devise, unless the 
testator could use such technical words as would 
not give way to his own exposition of his meaning, 
that exposition ought to be attended to in order to 
detm^mine the meaning of words which, without 
such an eiposition, would have a fixed .legal sense. 
And then the testator went on : ** But nevertheless,** 
Ac {Vide ante.) . . 

They had been driven to this : that R. F. Crone 
was entitled during his life to the interest of the 
share of only one child ; and ^o admi| the effect to 
be that Aphra took not only the. share originally 
given her, but also the interest for life of the nine 
shares given to her cliildren ; and that as to Con- 
stance who bad no children, she had only one out 
of thirtcitn shares, and that the benefit given her 
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April «i» in respect of her children was nugatory. It %vas 
^^^- ^ -^ ' besides provided that the share of a child dying 
coNSTRuo should go over to the younger children of such 
TionoFA ^jjjjj^ jf ^|jg„ L^^j Clare was right that the 

thirteen persons living at the time of the testator's 
death took as devisees^ he still overlooked all the 
last part of the residuary clause, for there was 
nothing in the decree as to the taking for life, or 
going over in case of death ; so that the decree 
even on its own principle could not be maintained. 
Then came the decree made by Lord Chancellor 
Manners, assisted by one of the Judges ; and he 
never in the whole course of his experience knew 
of more efficient advice and assistance having been 
given in this way to the Chancellor, than was given 
to Lord Manners by Chief Justice Downes in this 
case ; which decree was that, at the testator s death, 
the residue real and personal was to be divided into 
three equal parts or shares, one-third part or share 
to Aphra and her children, another to R. F. Crone 
and his children, and the remaining third to Con- 
stance and her children, with power of distribution 
as in the will. And the question was, whether this 
was an intention which, consistently with the rules 
of law, their Lordships could impute to the tes- 
tator ? That could not be done under the first words 
of the residuary clause. But the question was, 
whether considering the state of the family and 
the general intent as to be collected from the whole, 
and the principles of law applicable to the case, 
such might not be held to be his intention. Then 
take it with the exposition, and what did the tes- 
tator say ? That his son and two'daughters should 
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each receive for life the interest of what he in- April si, 
tended for his or her younger children. Could he , - • j 
mead under such circumstancea that one daughter cokstbuo 
should, in addition to her own share, have the in-^^^i,!^'^ 
terest of nine shares, his son the interest of one 
additional share, and his other daughter only her 
own share, without any thing in respect of her 
children (Unless he contemplated her having 
younger children at the time of his death), though 
she should have never so many younger children 
• after his death e But it did not stop there ; for he 
went on, ^^ in case any of my said three children 
^' shall die,** — shall die : it was certain they must 
die some time or other, and that might be legally 
construed^ when they shall die, ^^ the share of my 
^* child so dying," on the Appellant's construction 
that could mean only one-thirteenth shtfre, ^* if 
*^ such child shall have younger children, shall go 
** to the younger children of such child ; but if 
^* any of my said three children shall so die 
'^ without leaving younger children, the , share cUt 
^^ my child so dying shall go to the 1 survivors or 
** survivor of my other children, and their younger 
^^ children, share and share alike/' Now. it was 
the share of his child so dying that was to go over; 
but Aphra, in addition to/her own share, might by 
the Appellant's construction.have the interest of 
nine shares in respect of her.younger 'children ; and 
yet what waa to go over to. her ..'brother and sister, 
and their children, in case she died. wi^outileaving 
younger children alive at the -time' of her death, 
was merely her own one-thirtwnth share instead of 
' the* whole' shares. Then what were they to .make 
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AjMiitt, of this power of dUtribotion, when R. F. Crone 
had only one younger child^ and Conatanoe no 
child? The principle of law was this, that where 
persona were to take und^r this general description^ 
Object of tiie the object of the Court should be to oompr^end 
^hlmd^aT™*^^ many as by fair oonstructaon could fall within it, 
many as by and unless it was necessary under the words to 

fair oooitnio- , • , "^ , i • -• 

cioDofthe shut out all except such as were born at the time of 
jnUoDoWfaU ^^ testator's death, the rule was to include all 
such as might have come into existence before the 
time when the fund was to be distributed. On the 
best oonsideration he could give this case, it ap* 
peared to him that the last decree was right, and 
ought to be affirmed. He said nothing about the 
interest, for though be doubted whether the con- 
sent was binding, there was no appeal from the 
consent order, and therefore that question waa not 
prop^ly before their liordahips. 

Lard Redesdale. He should not have thought 
St neoessary to say any thing, if there had not been 
a contradiction between the decrees* The decree 
of Lord Clare was manifestly in contradiction to 
the will thfoughottt ; for it was clearly the intent of 
the testator that the younger children should take 
nothing during the lives of their parents* The 
question was, whether the subsequent decree of the 
present Chancellor was ooirect, and he thought it 
perfectly well founded; and that the argument 
against it proceeded on a misconception of the 
words ^* all their younger children ;* for by their 
oonstruction all their younger children did not 
mean all, but some. It was true •that in snaoy 
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cases the Courts were obliged to restrain the mean- AnfH si, 
ing to persons living at the death of the testator, ^ ' ^ i 
and could not extend it where he distinctly socohstbuo- 
e:|{>ressed himself. Suppose it had been to the^{^^^'^ 
parents for life^ and then to all their younger chil- 
dren, all would take. And what was the subject of 
dispute here ? It was said, *^ to all their younger 
" children.** How ? Immediately ? No— The whole 
was suspended till the death of the parents, and so 
it was to the parents for life, and they^to the 
younger children. They took per stirpes^ and it 
was impossible to execute the will in any other 
way. And then the question was, in what pro- 
portion the fund was to be divided. If all took, it 
must be by thirds, each of the parents taking what 
was intended for, not ghen to, his or her yoimger 
children, so that the testator adverted to the future 
by strong implication, and also to the marriage of 
one of his daughters after his death, for wills were 
generally made in contemplation of death. He 
had no doubt that this decree was right, and tfaat 
the decree of Lord Clare was unfounded* As to 
the order by consent which the Chancellor had 
considered as binding on Crone and Massy, he liad 
some doubt about that, and ^nfessed that the in- 
clination of bis opinioQ was the other way. But as 
that order was not appealed from, they could not 
meddle with it. 

Judgment affirmed. 

Agents for AppellanU, Williams and Brooks. 
AgenU for Respondents, Cannon and Oarobave. 
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SCOTLAND. 

APPEAL FROM TH£ COURT OF SESSION. 

Warner — Appellant. 
Cunningham — Respondent. 

so'isul^^' WHBBEi^he proprietors of two adjoiniDg estates, the one 
May 19 1815. containing fields of coal» the other, besides coal, haying 
' * salt-works belonging to it proper for the consumption of 
the' small coal, entered into a contract for 124 years,, to 
carry on the coal and salt-works as a joint concern, and 
for that puipose executed to each other mutual leases or 
tacks, that is, Warner set Jn tack for 124 years, to Cun- 
ningham, his heirs and assignees, aind to himself, Warner, 
his heirs and assignees, equally betwixt them, certain 
iseams of coat and Cunningham in the same manner 
set in tack for 124 years to himself and Warner, and 
their' respective heirs, certain coal-fields. and salt-pans; 
held that this was a lawful contract, and binding on the 
heirs taking up the succession and representing the par- 
ties;' and that when the concern was prosperous, and 
^ there was no reasonable apprehension of loss, the heir of 
one of the parties was not entitled to a dissolution to the 
prejudice ot the other party. 



A HE Appellant's father, Mn Warner, of Ardeer 
on the western coast of Ayrshire, had considerable 
fields of coal within his property, and his neigh- 
bour Mr. Robert Reid Cunningham, of Auchin-: 
barvie, the Respondent, besides some coal^ had salt- 
works on his property, proper for the consumption 
of small coal. The expediency of a connexion, so 
m to loarry on the coal and salt works togeth^^r^ 
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having soggested itself, a verbal agreement was April 85, 97» 
entered into in J 770, for working the coal on Mr.^yig'^'i^xs. 
Warner's lands, with some part of the coal on the "*— v-— ' 
Rjes{x>ndent'8 lands, and the Respondent's salt- gnf^"*' 
works as a joint concern, under the Respondent's 
management, and the operations for that purpose 
were immediately commenced by way of experi- 
ment, it being understood that the expenses and 
profits were to be equally divided. After four 
years' experience, and when the profits bad been 
^chausted by the necessary outlay, and a farther 
advance of 850/* was required, the agreement was 
in 1774 reduced into writing, in the form of a 
regular contract and lease. The deed,, after reciting 
the verbal agreement and the operations under it, 
and that the Respondent was to keep the books 
and continue the management, and that, it was the 
jntention of the parties thkt the endurance should 
be. twenty-five years from 1770, and an additional 
six years, unless revoked at the end of the twenty- 
five years, as therein mentioned, proceeded as 
follows :— 

^^ And the parties judging it proper to have their Fint contract, 

*' agreement extended in form, and for the better ^^^*' 

/' securing the same, that the mutual tack herein- 

'< after written be executed, therefore the said 

'< Patrick Warner hereby sets in tack to the said 

'< Robert Reid** (afterwards Cunningham) '' him- 

*^ self, and his heirs or assignees, and to the said 

, ** Patrick Warner himself, his heirs or successors, 

^' proprietors of .Ardeer, equally betwixt them the 

'< said Robert Reid and Patrick Warner, all and 

'* baill the whole seams or seam of coal within all 
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Afolss^Sf, «« or Miy ptit of the said lands soinetime called 

29 ]ai4. 'w^ 

Mfty 19,1815. ^^ Doracote*faalI» now ArdeerB» and the lands 
•^ ^ of Pyperheugh, belonging to the said Patrick 
^ Warner, lying within the parish of Steventton 
*< and sheriffdoni of Ayr, which indndes all his 
^ lands in that parish ; also all and haill whatever 
^ part of the said lands as are, or ahali be neces- 
*^ sarily required for coal hills, coal bings, road and 
** canal, or otherwise, anent the work ; and that 
^ for the space of twenty*live years, and six years, 
'^ making together thirty-one years full and com- 
^^ plete, from and after the SOth April, 1770, 
^ which was the commencement thereof; with 
^ power to set down pito, make coal hills, and 
^ others foresaid, excepting only such land as is 
^ generally in tillage, on which no coal hill or bing 
*< shall be made, without consent of the proprietor; 
'^* but the ooal beneath the same is not reserved ; 
^ and on the other part, the said Robert Reid 
^ hereby sets in tack to the said Patrick Warner^ 
*< and to himself the said Robert Reid, and to 
^^ their several and respective heirs aforesaid, equally 
^ betwixt them, the foresaid salt pans, and mate- 
^< rials thereof, with the salt garnel, and such of 
^ the land belongii^ to the heirs of Aucbtnharvie, 
^ or their assignees, as is used for the can^ and 
^coal-yard; and that for the like space above- 
^< mentioned: and the parties herelqr agree and 
'< condescend, that the rent of the aaid coal and 
** gromid used and to be used for coal. Wngs, canal, 
^ and otherwise afosesaid, shall be- MOL sterling 
<< yearly ; and that the rent df the mm& ^It pans 
«< and garnel, wkh llw grornid of itil^ rast tbf the 
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''canal and coal-yard, shall be 100/. sterling; and April i»s»fir, 

" both parties hereby eon tract and Hgree, and bind Mtyis^'iais. 

" and oblige them and their foresaids, to advance ^ "v ^ 

" and lay out, from time to time, whatever money shij^*^ ^ 

'* shall be necessary for carrying on the said works ; 

** each party paying the one-half; and in ease any 

** party shall advance more than his own half at any 

^ time or times, he shall draw or be entitled to 

*' receive the lawful annual rent of the same from 

^' the other party^ from the several times of outlay^ 

'' until re^payment, and have power to demand the 

'' principal and interest when he thinks proper ; 

** and it is also agreed, that the parties shall e(|ually 

'' draw and receive betwixt them the whole profits 

^ that shall be made on the said works, and in 

'* like manner to sufler and pay the whole loss 

''that shall be made thereon.** ^^ Further it is 

'' hereby particularly agreed, that the said Robert 

^ Reid shall have the management and direction 

*' of the whole works^ and sales of every kind ; but 

''in case of his decease, the managers shall be 

" chosen by the tacksmen or parties ibr the time ; 

" and in case of their variance^ by the sheriff 

" depute of Ayrshire for the time being, upon 

"caution Mted in his court books: and albeit 

*' there is no liberty herein granted of setting down 

"pits in the grounfd, belonging ibrmerly to Au- 

" chinharvie^ now to his heirs and assignees^ called 

^' Saltcoats Campbell, adjoining to the said lanth 

'•of Patrick Warner, yet liberty ts granted to 

^ work the coal beneath the same from any pit in 

*• Mr. Warner^ ground, so far as the levels, will 

i^ aAnit of« pimrided always, as it is herebjir ex* 
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April 95, AT, ^' pressly provided and declared, that it shall be .in 
MiyS^8l5/*^**^ P^we*^ of the said Patrick Warner himself, 
^ ■ V -^ " or the lawful heirs of his body^ or Mr. John 
m*?'**' " Warner in Kilbarchan (in case of his socceeding 
*' to the said Patrick Warner)^ and the lawful heirs 
** of his body,: but not to any other successor,. or 
** assignee^ to dissolve this contract and ! tack at any 
'f time after the.elapse of the said twenly-»five years, 
^ upon six months* priemonition : and r providing 
** also, that in case .the coal foresaid shall happen 
'' to be wrought, out before the. elapse of the said 
''twenty-five years, or at anytime thereafter, then 
** and in that event this contract shall become 
*' void thereafter^ and be at an end as to both 
*' parties/' : And in the close of the deed, both 
parties bind themselves in warrandice, of the mu- 
tual tacks, as follows : ^^ And as on the one part, 
^' the said Patrick Warner obliges him and his 
** foresaids to warrant the tack herein granted by 
'' him, so the said Robert Reid obliges him and 
'' his foresaids to warrant the tack on his part ; and 
^ both parties bind and oblige them to perform the 
*' premises, hinc tmfe, to others, under the penalty 
*• of 60/.- &C. 

Under th\s contract the concern was carried on 
apparently to the satisfaction of both parties, till 
1783, when it was thought proper very considerably 
to extend the scale of their operations, and for this 
purpose to add a period of ninety-nine years to the 
endurance of the. contract and tacks, and to . in- 
clude aome additional fields of coal, and accord- 
ingly a second contract was entered into fpr tfaeae 
pQi^paies, previous to which Cuttaittgham baAob- 
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taiDed from Warner a lease of an additional field April 26, 97. 
of coal called the Misk, which the parties alsoi^ayjg/1915, 
wrought as a joint concern. The second contract, 
after reciting the former, proceeded thus :— 

*' The parties now finding that the endurance ofsecood con- 
"the said tack or contract is too short; that it*^*» "7®^- 
*y will tend to their mutual benefit, and to the ad- 
** vantage of their heirs, that the same shall be 
^' prolonged and continued for a much longer space 
^* of time ; and albeit their first intention was to 
'^ ship off coals at Saltcoats, they afterwards en- 
" larged the plan, and have laid out a very consi- 
" derable sum of money at the colliery in the Misk, 
'^ from which they now ship off a considerable 
" quantity of coals at Irvine ; — the parties, there- 
" fore,*by these presents, not only prorogate the 
" foresaid tack or contract on both sides, for the 
*' further space of ninety-nine years ; but also of 
<* new, the said Patrick Warner sets to himself 
'' and the said Robert Reid Cunningham, equally 
** betwixt^ them and their respective heirs, the fore- 
^ said coal in the whole lands in Stevenson parish 
'^ belonging to him the said Patrick Warner, with 
*' whatever land shall be necessary for coal-hills, 
** bings, roads, and canal, and that for the space of 
'* 124 years, from and after the foresaid 20th April, 
** 1770, for the foresaid yearly rent of 100/. ster- 
*' ling; and the said Robert Reid Cunninghani 
*' sets to himself and the said Patrick Warner, 
'^ equally betwixt them, and their respective heirs, 
the foresaid salt-pans, materials thereof, and 
garnels, and such land of his as is used for the 
" canal and the coal in his lands lying east of the 
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April 26, 27«^' Capon-crag, and that for the like space of 124 
f|;yij*',g,5/' years, from the said 20th day of April, 1770, 
** for the yearly rent of 100/. sterling, including in 
'* this let the coal in Little Dubs and Bog, and 
*^ also whatever coal he may succeed to in the 
** Broom. And they the said parties engage to 
advance equally i|i carrying on the works, and 
shall equally share in the profit and loss to be 
<< made thereon, for and during the space of 124 
^* years, during which space the whole obligations 
^* and articles contained in the former contract are 
^' hereby prorogated ; and the said Patrick Warner 
^* for himself and his heirs, hereby renounces the 
power and liberty reserved to him and his heirs, 
of annulling the said contract at the end of 
^* twenty-five years, or any time whatever; but 
<< providing, nevertheless, that if the said coal 
*^ shall happen to be wrought out, or become not 
^< workable on any account, conform to the opinion 
^^ of men of skill to be mutually chosen, then, 
** and in that case, this contract, from thenceforth, 
^^ shall no longer be binding on both parties : but 
*^ if the coal continue workable after the expiry of 
** the above space of 124 years, the parties, in the 
*^ strongest manner, recommend a joint working 
^^ of the said coals, and desire their heirs to con- 
** tinue the contract as long as the coal can be 
^' wrought to advantage." 

In consequence of the expenses which these 
additional operations required, a debt of between 
five and six thousand pounds was incurred, for 
the payment of which Warner was under the ne- 
cessity of mortgaging his estate. Till 17989 Warner 
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appeared to have relied wholly on the fidelity and April S6» fi7> 

Capacity of Cutluinghamf and had never thought May 19/181^. 

it necessary to examine the books of the concern. 

In that year^ btfing tbeil about eighty yeans of age, 

be appointed his friends Dr. Woodrow, minister at 

Stevensoil) James Miller, and Francis Russel, his 

ootnmissioners, to manage his affiiirs and investigate 

the conduct of Cunningham in the management of 

the Coal and salt-works. The commissioners upon 

this investigation were dissdtisfied^ and caused an 

advertisement to be inserted in a Glasgow tiews- 

paper^ that no debts df the concerti from that pe« 

riod would be paid by Warner. In 1 794 Warner 

died, and the powers under the commission were 

at an end : but the three persons who had been in 

the commission bad been app^nted tutors and 

curators to Warner*s eldest son, the Appellant, as 

well as to his other children. In that character they 

caused a notorial intimation in their own names, 

and that of the Appellant^ to be given to Cun- 

ningham^ that^ as the copartnery bad never tended 

to the mutual benefit of the parties, and a targe 

debt of more than 5000/. bad been incurred^ whidi 

was yearly increasing, without any prospect that 

these works would be sufficiently productive to dis- 

ehafge it, and that as by the common law of the 

land the Appellant wns entitled to renounce, it was 

his iiitentiofi to do so, tftid that he meant to a^aif 

hiitiself of the benefit of the stipulation, to put an 

end to the concern at the close of the twerrty^five 

years, vi2. in April, I7gd. 

Two separate acttotis Were then raised against Action raised. 
the Respond<int, in th^ name of the Appellant tfnd 

G2 
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April £5, S7, his camtors. The first of them proceeded apon 
May 19, 1815. ^h^ narrative of the terms of the first contract of 
'^-^-v-'— ^ copartnery, and the intimation which had been 
sHr™*** given tothe Respondent, that the Appellant meant 
to avail himself of the option therein stipulated, 
of retiring from the concern at the end of twenty- 
five years ; and concludes, that ^^ the defender 
*^ should be ordained to exhibit and produce the 
" whole books, accounts, and vouchers, which 
'^ concern or relate to the management of the coal 
'^ and salt-works carried on by him under the said 
^' contract, and to hold just count and reckoning 
'^ with them for his management of the said works, 
'^ and intromissions with the funds which have 
*^ come into his hands in consequence thereof ; that 
^^ he should be ordained to make payment to them 
'' of 2,000/. or such other sum as should, upon a 
'^ fair count and reckoning, appear to be due to 
'' them from his concern.'' 

The other was an action of reduction for setting 
aside the second contract. The reasons of re- 
duction were : — 1st, that the contract itself was 
vitiated and erased, &c. and — 2d, the said contract 
and tack '^ was elicited and impetrated by the 
** defender, through gross fraud and circumvention 
'* on his part, and through facility on the part of 
^' the granter, without any onerous and just cause, 
'^ and to his and the Pursuer*s great hurt and enor^ 
*^ mous lesion.'' It therefore concludes, *^ thut the 
^* foresaid contract and tack, with all that has foU 
'' lowed or may follow upon the same, ought and 
** should be reduced, retreated, rescinded, cassed, 
*' annulled, decerned, and declared, by decree of 
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** our said Lords, to have been from the beginning, April 25,27, 
^' to be now and in all time coming, null and void, ^ly ig^ \gi^^ 
•* and ' of no avail, force, strength, or effect in ^-^-v^-^ 
•* judgment, or outwith the same in time coming, 3^"^"" 
** and the Pursuer restored and reponed there- 
** against/* 

A third action was raised to reduce the Misk lease, 
on the , ground of incapacity in Warner, and ad- 
vantage taken of it ; and after some previous pro- 
ceedings the cause came on to be heard before the 
Lord Ordinary (Meadowbank), who pronounced 
the following interlocutor : — 

"The Lord Ordinary having considered the Jangi?, 1797. 
" condescendance for the Pursuers, answers, replies, ^^^^r oTihc " 
'* and duplies, and bein&c of opinion that it is for Court of Ses- 

I . o I • 1 V sion appealed 

** the interest of the parties, before expdsmg them from. 
** to the expenses of a proof, to have the points of 
<* law pleaded by the Pursuers determined : Finds, 
" That as the Pursuer Mr. Warner represents his 
*^ father, he is bound to fulfil his lawful engage- 
*^ ments : Finds, That it was a lawful engage- 
^ ment for him to enter into a copartnery con- 
" nexion with the Defender, for a term beyond the 
" probable endurance of his own life, where the 
** subject of the concern was to consist of coal and 
*' salt-works, on which a great expenditure was 
^ required to render them profitable, and a tract of 
^ years to realize that profit : Finds it was a lawful 
*' provision in such a contract, to appoint the 
'* Defender manager of the concern during his life; 
'* and that of consequence, there is, in hoc statu, 
*^ little room for the Pursuer's founding on a cordial 
^ co-operation of Partners, as essential to the con- 
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April S6, 27> '^ tract of partnership, rendering it iropcissible for 
May 19/1816/^ ^he ancestor to bind his heir to succeed to him 
^^ as a partner. But the Lord Ordinary being, 




*' nevertheless, of opinion, that if the partnership 
'* challenged was obtained by deception practised 
" against the late Mr. Warner, a reduction of it 
*^ is competent ; and also, that if it is a losing con- 
<^cern, and threatens to involve the Pursuers in 
'* future loss, or if the Defender's conduct as ma-> 
'^ nager has been such as to render his fidelity or 
'* ability for the undertaking justly suspected, it 
*' must be competent to the Pursuer to get free of 
# *' the concern, by obtaining a dissolution of the 
*^ partnership, and a sale of its property, whether 
*^ heritable or moveable, and thereupon a final di- 
** vision of the profits and loss. Appoints the 
*^ Pursuers to put in an articulate condescendance 
^* of facts, without any argument, of what they 
'* allege on one or all of these grounds for getting 
" free of the partnership/' 

This interlocutor having been brought under the 
review of the Court in a reclaiming petition, after 
considering it with the answers, the Court adhered* 
Jtn. 84, 1798. The law having been thus finally determined in the 
Court of Session that the contract was binding on 
the heir, as representing his father ; a condeaoen- 
dance was given in as to the other points, and a 
proof was allowed, and a great deal of evidence 
taken. After the evidence was closed and before 
decision upon it, the Appellant, by permission of 
the Court, amended his summons of reduction by- 
adding the following words, ** that whether the 
a said contract and tacks should be reduced or not. 
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*' it ought and should be found and declared, that April 25, 97, 
'' in the circumstances of the case, the copartnery M^y 19/1815. 
*• concern, and the joint leases of the coal and ^— ^^— ^ 
" salt-works contained in the said contract^ and l^i^^^^^ 
** executed in contemplation of the said copartnery, 
'* ought and should be dissolved and put an end 
^^ to, from thenceforth and for all time coming." 

The Court, in 1802, then pronounced the fol- 
lowing Judgment :— • 

''The Lords having advised the stale of the Dated otb, 
** process, and having also considered the amend- pf 5, ^302. 
** meat allowed to be given in by the Pursuers of 
*' their summons of reduction, of the coal contracts, 
^ conjoin the process of reduction of the Misk lease, 
*' with the previous process of declarator and re- 
** duction regarding said coal contracts ; and in 
** these reductions repel the reasons thereof, assoilzie 
*' the defender, and decern; find him also entitled 
** to the expenses of these reductions, and allow an 
^* accompt thereof to be given in ; but before an- 
'* awer as to the other conclusions of the Pursuer^s 
'' actions, as now amended, appoint the parties to 
^ prepare memorials on the case, and to see and 
'^ interchange the same betwixt and the 4th day of 
** May next." 

It being thus decided that there were no grounds, 
from deception or otherwise, to reduce the contract 
and tacks as void from the beginning, the question 
came to this, whether in terms of the amendment 
there was a reasonable apprehension of loss as to 
call for a dissolution hitw inde. A correspondence 
having taken place with a view to a compromise^ 
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April 26, €7* the Appellant did not give in the oiemoriat 'ordered 
May i9/i8i5.by the Court till nearly seven years from the date 
of the last interlocutor; but memorials having at 
length been given in, the Court (2d division), iu 
180g, pronounced this judgment :— 
Feb. 7th and «^ The Lords having advised the mutual memo- 
Thifd interlo-" ^^^^^ ^^^ the parties,-^Find the Pursuer barred by 
SJ^^^t^Vses- *' ^"*' interlocutors from mantaining in this Court, 
sioD a|)pealed ^< that he was uot bound by either or both the 
'^™' ** contracts of copartnery entered into by his father 

'* with the Defender for long terms of years, or 
^* challenging these contracts on account of fraud, 
'* lesion, circumvention, or facility ; or challenging 
*' the leases mutually granted by his lather and the 
*' Defender as following the fate of the contracts: 
** and as to the point, whether,, when the investiga- 
** tion took place, there were sufficient grounds to 
^< entitle the Pursuer to get free of the concern as a 
** losing one, or to have the Defender removed from 
^^ the management, on account of want of skill, or 
^^ want of fidelity then delected : Find, That what- 
^' ever grounds or appearances of grounds, there 
<* might have been at the time for one or more of 
^' these claims, there has been unreasonable and 
<< unjustifiable delay in putting in the memorials 
*' with respect to this matter, implying a conscious- 
** ness, that, as circumstances then stood, these 
*' claims would not appear tenable, under the very 
^^ full and recent investigation which had taken 
^' place : Find, that it is incompetent now to insist 
** in this matter, without taking into consideration 
*< the subsequent events that have occurred in this 
<< concern down to the present time, during which 
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'^period, it seems not to be disputed that above April 25, 27» 
'^4000/. per annum of profits have been divided |4gy|Q^jgi5. 
" betwixt the parties ; so that the concern^ instead ^— -v^-^-^ 
••of having threatened impending ruin, as heldg^f™"** 
•• out by the Pursuer when the memorials were 
^•ordered) has proved the source of great emo- 
'^ lument to both the Pursuer and the Defender : 
^'Therefore, in hoc statu^ sustain the defences 
*• against any conclusion in the Pursuer^s libel, not 
" formerly disposed of by final interlocutors/* 

From these interlocutors, viz., the Lord Ordi- 
nary's of the 17th Jan., 1797, adhered to 1798, 
of the Court, Feb. 12, 1802, and this last'Onel^f 
J8O9, Warner appealed. 

For the Appellant it was argued, that from the 
very nature of the contract of partnership, which 
depended more than any other upon a dilectus 
persofkBi it was impossible that an original party 
could bind bis heir so as to prevent his withdrawing 
from the concern at the death of that party : that 
as the contract is founded upon mutual confidence, 
and a sense of mutual benefit, consent was necessary 
not only to its formation, but to its continuance. 
Stair b. 1. t. 7. s. 4. — ^and that by the Roman law, 
which was also as to this point the law of Scotland, 
either party might at any time renounce, answering 
only to the other in damages, and that if the party 
himself could not be bound to continue the conciern 
against his will, much less could the heir be so 
bound ; and that the opinions of the text-writers 
on the law of Scotland were in this respect con- 
formable to the Roman law. Bank. b. 1. t. 22, 
s, 18. — Stair^ b. 1. t> l6. s. 5. — ^Ersk. b. 3. t. 3. 
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April 8», £7, 8« 18.-~-that there was notbins: peculiar in the 
Miyi9»i8is. working of colliems to take them out of the general 
^'— ^/— -^ rule : that the Appellant, at the time of his father's 
8hip7*^* death, had a right to continue a partner^mnder 
either or both of the contracts if he chose, and 
that he did elect to become a partner under the 
first contract for twenty«five years, and in that cha- 
racter brought his first action for an account^ and 
for taking the benefit of the conventional breach : 
that the Appellant had brought another action to 
set aside the second contract in toto^ and that as to 
his receiving the dividends in the mean time, it was 
pendente lite, and at any rate they were the pro- 
duce of his own collieries, so that there was no 
homologation : that the leases were merely ancillary 
to the contract of copartnery, and must therefore 
fiill with it ; for when the end failed, the obligation 
granted with a view to that end mast also cease. 
Young V. Erskinej Falc. Jan. 25, 1745. — ^This was 
binding the heir not merely to the extent of the 
property derived from the ancestor, but binding 
him personally, which could not be. There was 
an inconsistency in the leases being made to the 
parly himself and another, by which means he 
was landlord and tenant. The purpose could not 
be effected unless they had been made to trustees. 

For the Respondent it was argued, that there 
was no authority in the laws or customs of modern 
nations by which a contract of copartnership, ex- 
tended by special provision to the heirs and suc- 
cessors of the parties, was thereby rendered incom- 
petent, null^ and void; that neither the l^eir nor 
any one else could be bound to accept and make 
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himself personally liable against his will, and no April 85, s?* 
such doctrine was here maintained. If the heirM^yig^'igis. 
thought the scheme too hazardous, he might throw "— v— ^ 
up the succession ; but if he chose to take up the l^^J!'^^' 
succession and represent his ancestor, he must take 
it with its burthens, and by the law of Scotland 
be became personally bound to fulfil that ancestor's 
lawful engagements. The Romans were not a com« 
mercial people, and therefore a question of part- 
nership was not to be judged of by the civil law» 
but by the laws and customs of modern Europe ; 
though even by the civil law such a contract as this 
would have been gpod to every substantial effect ; 
and Stair was of opinion that such a contract would 
by special provision or custom have been good. 
Stair, b. K t. )6. a. 5.<^^The ancestor holding in 
fee simple might alienate altc^ther, and certainly 
might make leases beyond the probable endurance 
of human life, which would be binding on the heir^ 
and by the law of Scotland, a lease would not mergq 
in the fee, where the interest of a third party was 
concerned to keep them separate. The leases here 
were not ancillary, but the principal subject ; and 
even though there should be a defect in form the 
heir was bound to execute them in proper form as 
representing his ancestor. The general law of 
partnership was the same throughout the civilized 
world, though there might be some peculiarities in 
that law in each country, and such partnerships as 
this were common here, and U happened that their 
Lordships had lately such a one before them, Stuart i Dow, 73. 
V. Bute. (Redcsdale. The legality of the partner- 
ship was not in question there.) The question of 
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April So, 27. law had been in this case finally settled in 1802, 

May 19, 1815. and it was doubtful whether it was competent to 

appeal from it seven years after. The opinion of 

Lord Braxfield (McQueen) was in favour of Lord 

Meadowbank's interlocutor. 

Leach and Homer for the Appellant ; Ramilfy 
and Cunningham for the Respondent. 

May 19. 1815 Zord Redesdale. The contract of 1770 and 
Judgment. ^^^^ j^^^j y^^^ complained of as unfavourable to 
the Appellant, who was stated to have derived no 
advantage from it, proportionate to the property 
which he had contributed. And in the farther 
contract of 1783, it had been said that Warner 
had been imposed upon, by the accounts of profits 
exhibited by Cunningham. Their Lordships would 
see that this contract being entered into in 1783» 
the parties had been engaged in the business of the 
partnership for thirteen years before, so that tl|ey 
had all that time to inform themselves of the nature 
and prospects of the concern. The second con- 
tract was in effect a prorogation of the former with 
some little addition, and after several years' trial 
it appeared that the plan of working the Misk 
colliery, and shipping coals at Irvine, was given up: 
and that a considerable debt was incurred by the 
company, for the payment of which Warner niort- 
gaged his estate, the fact being that Cunningham 
was not in circumstances to advance the money, 
which was therefore supplied by Warner. In 1792 
some dissatisfaction arose on the part of Warner, 
who was then stated to be about eighty years of age> 
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and having thought ' proper lo institute an inves-Mayig.isis. 
tigation into the state of the concern, he granted a ^^^^'^'^^'^^ 
Goni mission to three persons therein named^ to take ship. 
upon them the management of his affiiirs, and in- 
vestigate the plan of management pursued by 
Cunningham ; and they represented to Warner what 
appeared to them to have been improper conduct on 
the part of Cunningham. While this proceeding 
was going forward Warner died ; and his son, for 
whom the commissioners had been appointed to 
act as tutors and curators, succeeded to the estate. 
These persons being advised that in terms of the 
first contract Warner's heir might put an end to 
the copartnership at the close of the twenty-five 
years, resolved to give an intimation of their re- 
solution to insist upon a dissolution at that period ; 
and a notorial intimation was accordingly given to 
Cunningham, narrating the contract, and stating 
that the copartnery had never been productive of 
mutual advantage to the parties, but on the con- 
trary that after a trial of twenty-five years a debt 
of 5000/. had been incurred, and that there was 
no prospect of these works discharging the debt 
which was yearly increasing ; and it was represented 
that as by the common law of the land the Ap- 
pellant was entitled to renounce all interest and 
concern in the copartnery and contracts, he ac<» 
cordingly intimated his intention of doing so. Their 
Lordships would observe that this intimation waa 
given upon the foundation of the first contract^ 
not adverting to the second , by which the right of 
determining the copartnership at the end of the 
twenty* five years was renounced* Then two actions 
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May iy« i8id. were raised against the Respondent in the name of 
PARTMEiir'"^ ^^^ Appellant and bis curators. The first action 
SHIP. proceeded on the narrative of the terms of the first 

contract, and the intimation given that the Appek» 
lant intended to avail himself of the option to 
retire from the concern at the end of twenty^five 
years, and then concluded for production of the 
books, &C., and for an account and payment of 
what should appear due to the Appellant; The 
other was an action of reduction for setting aside 
the second contract, and tlie reasons were, ist, that 
the contract itself was vitiated and erased ; 2d, that 
it was elicited and impetrated by fraud and cir* 
cumvention through facility on the part of Warner, 
without onerous cause and to his great hurt and 
enormous lesion, and concluded to have it declared 
void from the beginning. It appeared that Cun-- 
ningbam had obtained a lease from Warner of a 
large tract of land for fifty-seven years, from Whit- 
sunday 1781, at the rent of 58/. during the first 
nineteen years, and 68/. during the remainder of 
the term, and another action was raised to set 
aside that lease on the ground of incapacity in 
Warner. A condescendance and answers having 
been given in, in which the parties difiered as to 
their statements of facts, the Lord Ordinary pro- 
nounced the interlocutor first appealed from. Their 
Lordships would observe that it bad been con- 
fended by the Appellant that where a copartnery 
was by the contract to endure for 124 years, that 
was a contract which by the law of Scotland could 
not be entered into so as to bind the heirs of the 
parties. The Lord Ordinary however foirod {oide 
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ante). Their Lordships would observe therefore May 19, is i5. 
that the question was determined by this interlo- ""^T^"*^ 
cutor to this extent, that as Mr. Warner (the Ap- ship. 
pellant) represented his father, he was bound to 
fulfil his lawful engagements, and that it was a 
lawful engagement for him to enter into a copart* 
nery concern with the Defender (Respondent) for 
a term beyond the probable endurance of his own 
life, where the subject of the concern was to con- 
sist of coal and salt-works, where a great expen- 
diture was required to render them profitable, and 
a tract of years to realize that profit : but that if 
the partnership was obtained by deception, a re- 
duction of it was competent ; and that if it was a 
losing concern it was competent to the Appellant 
to quit it ; and that if the Respondent had not 
acted as a proper manager, this was a ground for 
putting an end to the partnership, or to that part 
of the contract by which Cunningham was ap- 
pointed manager for life. And the Liord Ordinary 
appointed the Pursuers to give in an articulate con- 
descendance of what they alledged on one or all of 
these grounds. A reclaiming petition was presented 
to the Court, and the desire of it refused ; and the 
consequence was that the case rested on the de- 
ception, the reaisonable apprehension of future loss, 
and the incapability and suspected fidelity of the 
Respondent as a manager. A statement of facts 
applicable to those grounds was accordingly 'given 
in, and on this statement evidence was allowed. 
But before the decision the Appellant with per- 
mission of the Court amended his original summons 
of reduction by adding that ** whether the contract 
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Majid. 1816.^' or lease should be reduced or not, it ought to be 
^t~^' " found and declared that in the circumstances of 

SHIP. <Mhe case the copartnership concern and joint 

^^ leases ought to be dissolved, and put an end to 
" from henceforth/' so as to make the period of 
the institution of the suit the time from which the 
copartnership ought to be dissolved. The Court 
pronounced a judgment *^ conjoining the processes 
** of the reduction of the Misk lease, with the pre- 
*^ vious processes of declarator and reduction re- 
^'garding the coal contracts, and repelling the 
« reasons of reductian; but as to the other con- 
*^ elusions of the actions as amended (the dUsolu- 
*Uion)t appointing memorials to be given in." 
Some correspondence then took place between the 
parties with the view of settling matters by a com- 
« promise, and a considerable delay took place in 
giving in the memorials. But this proposal for a 
compromise having failed, the Appellant gave in a 
memorial, in which he endeavoured to prove the 
reasonable apprehension of future loss, and the 
incapacity of Cunningham as a manager. In the 
counter memorial a statement of profits was given 
for the purpose of showing that the concern was 
prosperous and lucrative. The Court then pro- 
nounced the interlocutor of the 7th and 14th Feb. 
1809, which was the last appealed from {vide 
ante), finding ^* that the Appellant was barred by 
^* final interlocutors from maintaining in th^t Court 
'^ that he was not bound by the contracts for long 
'*. terms of years, and from challenging the con* 
^^ tracts on account of fraud, lesion, circumvention, 
'^ or facility, or challenging the leases as following 
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*' the fate of the contracts^ and that as to theMayi9,i8ii5. 
" finrounds of setting free of the concern on account v— ^ 

PAKTN£R* 

"of apprehension of loss, or removing the Re- ship. 
" spondent from the management on account of 
" inability or want of fidelity, there had been an 
'^ unjustifiable delay in putting in the memorials, 
" and that the state of the concern down to the 
" present period must, under these circumstances, 
" be taken into consideration, and the concern 
'^ appeared now to be in a flourishing condition, 
" above 4000/. per annum of profits having been 
" divided, and therefore in hojc statu they sustained 
*' the defences as to all the conclusions not before 
** disposed of by final interlocutors.** From this 
Warner appealed, and it remained for their Lord- 
ships to determine as to the propriety of the 
judgment. 

The first question which was raised, and which 
was a material one, was that which was decided by 
the first interlocutor, viz. whether Warner the 
father could legally bind his heirs as well as himself 
by the contract of 1783, for 124 years, from 1770. 
On that point it had been contended that this was 
a personal contract, and that the father could not 
bind his heir to engage in it unless the heir thought 
fit to do so ; as otherwise the consequence would 
be to involve the whole property of the son in the 
contract. The answer was, that the question was 
not whether a father could bind his son or heir to 
enter into a copartnership whether he would or 
not; but whether the son, as he represented the 
father and took up the succession, was bound to 
fulfil the engagements attached to that succession. 

VOL. 111. H 
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MiByi9| 1815. And as far as he could judge there appeared no 
" ^r-^"^ good reason to qnarrel with that decision. It was 

PARTxl Er^ ^ « • • 

SHIP. not uncommon m the working of oolhenes to carry 

The heir re- on the coal-i/vorks of two or more adjoining estates 

presenting his . . . , • i • i 

&ther hound Hs a jomt concem, and thus managmg them in the 
nlnc^^'^^y "™^** beneficial to all the proprietors. And 
andieases. thus in a case which their Lordships had lately 
before them, it appeared that an estate of the Bute 
family was involved whh those of two other fa- 
milies for ninety-nine years. And their Lordships 
The concern would likewise observ* that the concern wasbf such 

of a nature to ^ ^ . x-i-Lr^-x 

lequire a long & nature as to require a certam lengtb oi time to 
£ profi?"^ make it beneficial to the parties. The coals belonged 
to Warner, but the expence of working was to be 
joint, though Warner advanced the money ; and if 
a large sum were expended, and there was a reason- 
able prospect of the concern turning out a pro» 
fitable one, it would be injurious m the highest 
degree to put an end to it before the time came for 
resizing the profits, which must be at the latter 
part of the term. And he confessed therefore that 
he saw no ground for quarrelling with that de- 
cision. 
Deception. That reduced the question to the point of 
deception, whether a reduction was competent on 
that ground. On this point evidence had been 
entered into, and it had been contended that Warner 
was a man far advanced in life, and had been im- 
posed upon in the contracts of 1770, 1774, and 
1783. Now it was to be observed that the verbal 
contract in 1770 was acted on for four years, and 
Warner was not then so advanced in life that he 
could not understand it, and he might have refuised 



ON APPEALS AND WRITS OF ERROR. qq 

to enter into the written contract, and so have put]icayi9,i8l5« 
an end to the experiment. But he did enter into '"— -v— *^ 
the written contract of 1774> and it did, not a|>- g^fpT**** 
pear tbat he had not then before him what might 
have eoabied him to judge with accuracy of its 
nature. From this time to 1783, the conoern was 
carried on under the management of Cunninghain. 
With respect to the management^ the state of the 
aecounts was a different question from that which 
they had now to consider. The question hefe was, 
whether there was fraud so as to avoid the contniot. 
Now nine years elapsed, during which time Warner 
had an opportunity of examining into the aocouots, 
and no dissatisfaction appeared to have been ex- 
pressed till 1792. Then it appeared that Warner 
was dissatisfied, and appointed certain persons to 
examine the account. He should mention here 
that it had been objected that the salt-works bore 
no proportion to the coals, which weve chiefly the 
property of Warner, that part which belonged <|o 
Cunningham being much inferior. But this 
equality of advantage did not appear to he the 
foundation of the contract, the real^ ground of 
whioh seemed to he this, that as some sorts of coal 
were good for salt-works, which would answer no 
other purpose so well, the union of the tyio con- 
cerns would operate so as lo enable the proprietor 
of the coals to sell the whole to the greatest ad- 
vantage. The commissioners proceeded to examine 
the state of the accounts, with which they wave 
not satisfied, and then Warner the Other's death 
put an end to their investigations in that character. 
But being appointed tutors and curators for the 

H 2 
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Jfiiyi9,i8i5. younger Mr. Warner, they instituted these several 
^— ~>^~^ actions. As to the first action, if the second con- 

PARTNER" 

SHIP. tract was good, there must be an end of that action, 

as it proceeded on the ground that the Appellant 
had a right to put an end to the copartnery at the 
end of the twenty*five years. But that was at any 
rate immaterial, as the whole term of the first con- 
tract expired in 1801. As to the second point 

Apprehension which was left open by the Lord Ordinary's inter- 
locutor, viz. the reasonable apprehension of future 
loss, it appeared, as far as he could judge from the 
statement, that, whatever might have been the 
case in 179^* the state of the concern in I8O9 was 
prosperous, so that during the course of the inter- 
mediate twelve years, the concern had become not 
a losing but a profitable one. But then it was said 
that this arose from the coals. Well, be it so ; but 
that was the nature of the contract, the coal-works 
being the object which occasioned the greatest ex- 
penditure, and which therefore ought to produce 
the greatest profit. Then as to the conduct of 

Management. Cunningham as a manager ; on that point it was 
difficult to ascertain upon the evidence what was 
the best plan of management, and a great deal had 
been said on that subject. But as far as he could 
form a judgment from the evidence, it seemed clear 
that there was no such mismanagement as ought to 
put an end to the concern, and that was the whole 
that appeared to him to have been decided in this 
case. The Court found " that whatever grounds, 
« or appearances of grounds, there might have been 
*' at the time when the investigation took place, to 
*' entitle the Appellant to get free of the concern as 
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** a losing one» or to have removed the Respondent May 19, 1815. 
*^ from the management, there had been an unrea- 
*' sonable and unjustifiable delay in putting in the sw, 
" memorials with respect to that matter, and that it 
'^ was incompetent now to insist in it without taking 
^* into consideration the subsequent events that had 
" occurred in this concern down to the present time, 
" during which period it seemed not to be disputed 
" that above 4000/. per annum of profits had been 
** divided between the parties : so that the concern, 
^' instead of having threatened impending ruin, as 
" held out by the Pursuer when the memorials were 
** ordered, had proved the source of great emolu- 
" ment to both Pursuer and Defender." Their 
Lordships would observe then that the whole object 
being to get rid of the contract, the decision was 
that there was nothing to show that the contract 
was not a valid one, and that the question as to 
profits was decided by events which took place in 
the mean time, that the delay between the time of 
ordering and giving in the memorials was attribut- 
able to the Pursuers, and that therefore it was 
proper to consider the state of the funds in 180Q, 
and that the concern was not then a losing one 
arisyig from mismanagement, or any other cause. 
And it did appear to him that, under the circum- 
stances, it was a fair way of judging to say that this 
was finally a productive concern. 

Upon the whole therefore it did appear to him 
that there was no ground to invalidate the contracts, 
and that there was no ground to invalidate the 
leases, which leases were made solely for the pur- 
poses of the contracts at a nominal rent which was 
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May 19^1815. the same iti both ; that there was no fraud so as to 

^^"^"v-^-^ ifiTalidate the contract ; and that there was no 

SHIP. ground to pat an end to the concern on account of 

its being a ruinous one, or from any improper ad* 

, * vantage having been taken of the appointment of 

the Respondent to the management for life. That 

stipulation would end with his life^ and then the 

parties would have an opportunity to determine who 

should be the manager. It appeared to him then 

that there was no sufficient ground to reverse this 

judgment, and that it ought to he affirmed* 

Judgment accordingly affirmed. 

Agent for Appellant, Ricuarosom, 

Agent for Respondent, Spottiswoodb and Robbbtsok. 



SCOTLAND. 

At*PEAL FROM THE COURT OF SESSION, {%D DIV.) 

Sharpe and othen-^Appellants. 
BiOKERDYKB and othen->^Respandents. 

Feb. ^, ss, Where an arbitrator thought it necessary before decision to 
94, iai6. have the admission of the parties in writing that they had 

^*— ^/— ^ nothing farther to offer^and that th^ desired a decision on 
DECREET A&- the casc as it stood, and was led to believe that a letter to 
BiTBAL-- .(hat eflEect signed b^ all the parties was in the hands of the 

(AWARD). ^1^^]^ ^ ^^ submission, and stated on the face of the 

tfward that he had considered that letter, and it afterwards 
BppeateA that <fttt of the parties bad made no saoh ad- ^ 
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mission;, and had signed no such letter, and had material Feb. 80, 89^ 

evidence still to produce, and on that account applied to 84, 1815. 

the Court to have the award set aside; held by the House ^^"— v ^^ 

of Lords, reversing a judgment of the Court of Session, decebet ae- 

that the award ousht not to stand. biteal—- 

® (awaed). 



J. HIS viras a process raised in the Court of Session 
by Bickerdyke and others, against Sharpe and 
others, to recover a sum of about '2000/. which was 
alleged to have been paid by mistake, by the 
former to the latter, in the course of certain trans- 
actions not necessary for the present purpose to be 
stated. After some proceedings in the Court of 
Session the matters in dispute were submitted to 
arbitration, and the arbitrator, after the case had 
been depending before him for about four years, 
pronounced his decreet arbitral (award), in which 
was the following passage :— ^< Having considered 
** the aforesaid depending process, whole steps and 
^* grounds, and warrants thereof, and the memo- 
*^ rial for the said first party, answers thereto, and 
** whole productions by the parties, and also the 
" letter from the parties of the 2lst day of Aprils 
** 1805, wherein they stated, that they had nothing 
^ further to add to the above-mentioned pleadings ; 
** and having heard parties, or their doers, vivd 
** vocej and being now with the whole matters sub- 
*^ mitted well and ripely advised^" &c. 

Messrs. Sharpe and Co. raised a process of sus- 
pension of the charge for implement, and then a 
summons of reduction of the decreet arbitral, on 
the ground that no such letter as that of the 21st of 
April, mentioned in the decreet had been signed 
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Feb. 20, 2«, by theni^ or any person on their behalf, and that 
V ' ' J they had not been heard vivd voce before the arbi- 
D£c&EBT AB- irator as erroneously stated in the decreet. The Court 
{jLWAB^. ^^ Session allowed a proof as to the allegation re- 
* specting the letter. It was admitted that the arbi- 
trator himself had never seen the letter, but had 
trusted to the information of the clerk to the sub- 
mission. One Mathie, the agent for Messrs. Sharpe 
and Co. deponed ** that he never, as such agent^ 
*^ signed any letter or paper mentioning that they 
** had nothing to state in addition to what was already 
** before the Arbiter, but he was applied to by a 
** clerk of Messrs.* Graham and Mitchel (Mitchel 
'^ was the clerk to the submission) to sign on the 
'^ part of the Pursuers (Sharpe and Co.) a letter 
'* which the said clerk presented to the deponent, 
*' and which was signed by Lang and Newbigging, 
*' writers, on behalf of the other parties, that the 
** import of the letter was, that the parties had 
** nothing further to state, and craving a decision 
^* of the arbiter; that deponent told the person 
" who presented the letter that he could not sign 
^^ it, that the Pursuers had offered to adduce proof, 
** but had not yet had an opportunity of doing so, 
'^ that the letter presented to him was dated 
'^ 17th April, 1805." Mr. Oswald, the Arbitrator, 
deponed ^* that he directed A. Mitchel, clerk to 
*^ the submission, to procure a letter from the 
" parties, stating that they had nothing further to 
^^ say, and stated to Mn Mitchel that agreeably to 
*^ his uniform practice as an arbitrator, he could not 
" pronounce any a' ard until he received a decla* 
" ration to the above effect : that in general in other 
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** cases where he had frequent opportunities ofF©b.so, 2«, 

** seeing the parties, he was satisfied with a verbal . ' ' ., 

^^ declaration, but in the present instance he was decreet ak. 

" anxious to have a written declaration, particularly (^^^^ 

*^ from the Pursuers, that the letter 17th April, 

^* 1805, signed by Lang and Newbigging, was in 

^* terms of the directions to A. Mitchel, that he 

" never saw any written declaration from the parties 

*^ in the present case, bearing that they had nothing 

*^ further to say, at least he has no recollection of 

^^ having seen any such written declaration, and he 

'^ believes he never did see any such writing : that 

*^ Mitchel repeatedly informed deponent that he 

** had obtained from the parties the written declara- 

^^ tion which deponent had desired him to get, and 

^^ as to that particular deponent trusted to Mitchel, 

^* that as to the correctness and truth of what was 

*^ stated in the award relative to the letter of 2 1st 

'' April, 1805, he trusted to Mitchel." Mitchel 

deponed ^' that he is satisfied that the part of the 

^* decreet arbitral which relates to the letter of the 

^^ 21st April, 1805, is correct, from his having 

** carefully revised the scroll of the decreet both by 

^' himself, and along with Mr. Oswald, and from 

*^ the particular accuracy of Mr. Barrowman, and not 

** from recollection of having compared the draft 

** of the decreet with the papers therein referred 

*' to, the deponent at this distance of time having 

** no distinct recollection as to that matter, but 

^^ from his general practice in such matters he has 

*^ no reason to doubt that he examined the writings 

*^ referred to in the scroll of the decreet arbitral in 

'* question.'' Barrowman, Mitchel's clerk, depones 
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Feb. 90, 99, ^* he canDot say from recollection at this distance 

y* i *^ of time that he ever saw the letter of the 21st of 

DBCEBETAft. ^' April, 1 BOS, rcfeiTed to, and though he thinks 

(awaebV " ^^ °*^** ^*^® ^^^ *"^^ * letter when he pre- 
^^ pared the scroll, &c., and he has farther a sort of 
*^ faint recollection of having seen such a letter, 
'^ though it is so indistinct that deponent himself 
** does not rely much upon it.** The Court helow 
decided that the award ought to stand, and the 
Pursuers appealed. 

Cases cited for Appellants, Logan v. Lang^ Fac. 
Coll. 15th Nov. 1798. — ^For Respondents, ftrfta/J^ 
V. Dalgairns, Fac. Coll. Dec. 1808 — 9, et ib. dt. 
Black and Knox v. Livingston. — Hardie w. 
Hardie^ 18th Dec., 1724, Diet. \. ^Williamson 
V. FrastVy Diet. 3. — Hetherington v. Carlyle^ Fac. 
Coll. June, 1771. — ^And the act of Sederunt^ or 
regulation of 1695, was particularly relied upon. 

Romilly and Horner for Appellant ; Leach and 
Brougham for Respondent. 

Feb. 94,1815. Lord Eldon (C.) The question was whether — 
" ^^ if the arbitrator was of opinion that he ought to have 
the admission of the parties that they had nothing 
farther to ofler, and that they desired a decision 
upon the case as it stood, and he expressed that 
opinion on the face of the award, and that the 
parties had stated that they had nothing farther to 
offer, apprehending that he had their admission to 
that effect when he had not, and the circumstance 
was material — any acts of Sederunt or proceedings 
of Court ought to prevent the award from being 
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impeached; they who said that the award could Feb. 94, 1815. 
not be impeached, contending that an arbitrator ^•"'""v— ^ 
might say that one party should be heard through- bitral— 
out, and the other not at all; for to that extent (^^^'^^• 
the argument must in principle be pushed. But 
his (Lord EldonV) opinion was, that by the great 
principle of eternal justice, which was prior to all. 
these acts of Sederunt, regulations and proceedings 
of Court, it was impossible that an award could 
stand where the arbitrator heard one party, and 
refused to hear the other ; and on this great prin* 
ciple, and oa the fact that the arbitrator had not 
acted according to the principle upon which he him- 
self tliought he ought to have acted, even if he de- 
cided rightly he had not decided jastly ; and there- 
fore the award could not stand. In order that the 
ground of their Lordships' decision might not be 
miranderstood, it would be proper to embody the 
principle in the judgment which they pronounced. 

Judgment of reversal accordingly ; the whole of 
the facts and circumstances being there recited, so 
as to prevent ^ifts beii^ « precedent for any case dif- 
fering in theftcts and circumstances. 

Agent for Appellants, Svottiswoobe and Robertson. 
Agent for Respondents, Richardson. 
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SCOTLAND. . 

APPEAL FROM THE COURT OF SESSION. 



Robertson (General) — Appellant. 
Athol (Duke of) — Respondent. 

Not. 14, 16, Two cases of adjudication, without infeftment in the one 
so, 1814. case, in the other with infeftment but without any deck- 

May 10, 1815. lifttor of Ae expiry of the legal. The decreet of adju- 
V dication was obtained in 1677, and that title was trans- 

ferred to the Athol family in 168Q. That family haying 
thus got possession of the lands obtained two crown char- 
ters, Uie one in 1691, the other in 1725, including; the 
lands in question, and held the peaceable and unmter- 
rupted possession till 180S, when the title was challenged 
as depending only on the adjudication, and as being still 
redeemable because in the one case it was not followed by 
infeftment, so that prescription would not run ; and be- 
cause in the other, tnough followed by infeftment, there 
was no declarator of the expiry of the legal. Held by the 
Court below that the crown charters and forty years pos- 
session formed a good title by prescription, and excluded 
all question on the subject This decision affirmed above, 
the Lord Chancellor being also apparently of opinion that 
an adjudication with infeftment and forty years' posses- 
sion after the period of the expiry of the l^al, though 
without a declarator, formed a good title by prescription 
independent of the crown charter. 



TITLE. — 

PRSSC&IP- 

TION. 



xWO separate actions were, in 1803, raised by 
General Robertson, of Lude, against the Duke of 
Athol, the one to set aside the Duke's title to the 
lands of Clunes and Strathgroy, the other to set 
aside his title to the lands of Inchmagrenoch. The 
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facts as far as they concern the present purpose are Nov. u, te, 
these. The lands in question had, in 1677^ ^^"^ May lo, 1815. 

adjudged by Robertson of Fascally from an ancestor ^ v^^^ 

of Lude. Fascally obtained a charter of adjudica^ PR^wiu 
tion from the prebend of Dunkeld, superior of the tion. 
lands of Inchmagrenoch, and was infeft in these 
lands, but he took no infeftment in the lands of 
Clunes and Strathgroy. In 1688 Fascally as- 
signed and disponed the adjudication and lands 
mentioned in both cases to the then Marquis of 
'Athol, who took no infeftment on this conveyance. 

But in l6gi, John Lord Murray, afterwards first 
Duke of Athol, son of the Marquis, upon a deed of 
entail executed by his father, obtained a crown 
charter (which was produced) of *^ all and whole 
*^ the Earldom of Athol, and of all and sundry the 
^^ lands of the said Earldom with the pertinents.-* 
This charter, upon which the grantee was regularly 
infeft, medtioned the lands of Inchmagrenoch 
nominatim as acquired by adjudication from Fas- 
cally, but did not specially mention the lands of 
Clunes and Strathgroy, these, as was contended, 
being included in the general description of the 
Earldom of Athol. In 1725 James, the second 
Duke of Athol, was served heir in special to his 
father, and was regularly infeft in the Earldom of 
Athol, and also in the lands of Inchmagrenoch, 
which were expressly mentioned in the precept ; 
those of Clunes and Strathgroy not being specially 
named. In this manner the sasines were regularly 
continued from 1691 down to 1803, and during 
that period the family of Athol had been in unin- 
terrupted and peaceable possession both of the 
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Nbr.14,161 lands of Clunes aad Stratbgroy, and of Inchnur 

^^— v^— ^ Thus tbe titles stood! at tbe pariod when tfie 
TiTLB.— aelions were iMroogfat^ with this diatificlion heiween 



TioH. the two caflCB as fiur aa respected the adjudication 

title, diat there had been no inlefbnent at all upon 
it in tbe case of Clunes and Sirathgroy, but tiiat 
Aem was an infeflment ispon it in the caae of 
Inchmagrenoeh, but no declarator of the expiry of 
thekgd. 

The Court of Session decided £or tbe Duke of 
Athol in both cases, on the ground that the charter 
of 1691, or that of 17^5, with rnfeftmenft and Jarty 
years* peaceable and nninterroptod possession, formed 
a good title by the positive preacriptioD to ezoLude 
alt farther question ; one Judge (Hermand) also 
observing with respect to Inehmagrenoob Auut an 
adjudication witb infeftment and &irty years' peace- 
able uninterrupted possession after ttw period of the 
expiry of the legale would form a good title by pre-' 
scription, though there were no declarator. 

The grounds of appeal from these decisions were 
in snbstance that the adjudication assigned by 
Fascally was the only title under which the Athol 
fiimily possessed, as appeared from their own char- 
ters, and that it was not competent for the ad- 
judger to attribute his possession to any other tide 
to the prejudice of the party on whose right of 
property the adjudication depended. Blackburn v. 
Gibson^ Du. 1628. — Dickson v. M^CuUoch, Fount. 
l686. — Carnegie v. Magistrates of Montrose^ 
A Diet. 1777- That as in the one case there was 
no infeftment, and in neither case any declarator 
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of the expiry of the legal, the title was still re- Not. 14, i«> 
deemable, the effect of the statute (16179 c. 12.) May 10, m&. 
being merely to preclude all challenge of this title '^— ^>,<— -^ 
as an adjudication, but not to convert a redeemable p^^^b[^ 
into an irredeemable title; that the charter and in-^^^"'- 
feftment of 1691, the re tour and sasineof 1725, &c. sc^and, and 
aflbrded no ground of title by prescription, because ^^^' ^^^' 
in that charter and subsequent titles the title to 
Inchmagrenoch was described as a title by adju* 
dication acquired from Fascally, and Clunes and 
Strathgroy were not specially mentioned ; btft sup- 
posing they were comprehended under the general 
description of the Earldom of Athol, the charter, 
&c. both as to these lands and Inchmagrenoch, 
could only give the superiority^ and it had been 
decided that the property was not ^0 jure con- 
solidated with the superiority, and here there had 
been no resignation ad remanentiam. Bald v. 
Buchanan^ 4786. 

It was answered for the Respondent that Clunes 
and Strathgroy were included in the Earldom of 
AtlK>l (which did not appear to be very seriously 
disputed) granted by charter 1691, and that at any 
rate Respondent's predecessor, John Lord Murray, 
had right to them by a previous charter of l68d, 
with which Respondent connected by progress; 
and that under a charter containing in gremio 
a right to the whole property, and infeftment, 
with continued peaceable possession for forty years 
complete, he had an unchallengeable right by the 
positive prescription which precluded all further in- 
quiry. Millar v. Dickson^ 7 th Feb. 1 766. — Middle- stat. I617, 
ton V. Dunmoret 22d Dec. 1774.— That, supposing ^P- 1** 
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Nov. 14, Id, the inquiry were competent^ and it appeared that 
May 10,1815. ^1^6 possession had commenced on the adjudication, 
' '^— V— "-^ the Respondent was entitled now to ascribe the pos- 
PREMMF- session to the charter 1691, and subsequent inves- 
Tiow. titures. Ersk. b. 2. t. 1. s. 30. — Smith v. Gray, 

1752, Kilk. — ^That with respect to Inchmagrenoch, 
if it had been necessary to resort to that plea, an 
adjudication with infeftment and forty years* pos- 
session from the period of expiry of the legal , 
though without declarator, formed a good prescrip- 
tive title. Johnston v. Balfour, 174^ • — Caitchiou 
V. Ramsay, 17919 4 Diet. — Ormiston v. Hill, I8O9. 
"-^edde v. Baker, 1745, Kilk.— (Vid. Ersk. b. 2. 
t. 8. s. 14.) 

Romlly, Leach, and J. P. Grant for Appellant ; 
Homer and Adam, Jun. for Respondent 

Nov. 30,1814. Lord Eldon (C.) The first of these cases is one 
in which there was an adjudication with no infeft- 
ment upon that adjudication, but where there was 
a crown charter and more than forty years' peaceable 
and uninterrupted possession ; and the question is, 
whether the crown charter, connected with the ad- 
judication and possession, forms a good title by 
prescription. The other is a case in which, inde- 
pendent of the crown charter, there was an adju- 
dication followed by infeftment, but no declarator 
of the expiry of the legal, though there was an 
adverse possession for forty years subsequent to the 
period of the expiry of the legal, and the question 
was whether there too there was a good title by pre- 
scription. If there were a necessity for deciding 
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these cases no^, I should sty that my opinion, my Not. u, i^ 
individual opinion, is that both of these chses are *|||][yio/i8i5. 

rightly decided. But it is not my intention to v'— ' 

move your Lordships to go to judgment on cither ]^™Jj[^ 
of them now, for this reason that while with re-Tiow. 
spect to a point upon which one would think therfe 
could be no more doubt in the law of Scotland, 
than there can be that this table stands here— *I 
mean the question whether an adjudication with 
infeftment and forty years* possession after the pe- 
riod of the expiry of the legal, without any decla- 
rator of the expiry of the legal, forms a good title 
by prescription— it has been on one side roundly 
asserted at the bar that it is not a good title by 
prescription, it has been on the other side positively 
asserted that it is a good title by prescription, and 
universally known to be so. And yet in point of 
actual authority brought .before us, it is a Utile dif- 
ficult to decide which side asserts rightly. Wher- 
ever a case is so circumstanced with resptet to the 
law of Scotland, I have always felt it, since I have 
had the honour of giving your « Lordships advice 
on these subjects, a positive duty imposed upon me 
to prosecute to the utmost those inquiries which I 
have it in my power to make, in order to asoertain 
how the matter really stands. And therefore thdugh 
my own opinion at this moment is— *I desire never-* 
theless it may be understood that it is an opinioft 
subject to correction— that in the one case th^ ad** 
judication with the crown charter and posseitsion, 
and in the other the adjudication with infeftment 
and forty years' possession after the period of the 
expiry of the legal, though without declarieitor, <|o 
fntke a good title by prescription, 'yet it iflf not H^y 

VOL. III. I 
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Noir/14^, if^ intontion to mtnre your Lordthips.so to decide tiM 

30 18t4» . , 

Bfajibti8i6.w^ meetag»ia$ and if in. the interim I should see 
^*— V— ^ any reason to alter my opinion, I shall then most 
pRBsciir^ readily state to your Lordships the grounds of- the 
Tiov. opinion I have this day given, and the reasons 

which have induced me to change it It may per- 
haps be right bowser to say that I really cannot 
perceive where, in what statute at least, is to be 
found prescribed the necessity for that declarator 
of the expiry of the legal ; and speaking by ani^ 
logy with neference to what passes in our own 
Courts, if you can consider an adjudication as in 
' the nature of a mortgage, the practice is famiKar 
enough. By, our .mortgages the money is to be 
paiid within a given time, and if it be not paid 
within the time the instrument upon the face of it 
declares that the title of the mortgagor is gone. 
But we nevertheless hold that thie title of the mort* 
gagor is not gone without a judgment of a Court of 
Equity that it is gone. And accordingly when a 
party wishes to have that title, which upon the 
face of it is declared to be absdlute, in substance 
and in fact absolute, he applies to a Court of Equity 
ibr (I may use the very words) a declarator of the 
etpiry of the legal, that is, to have it declared that 
if the other party does not pay the money in si}C 
months he is totally foreclosed, and that yihich jfi 
described in the instrument as a legal title shall be 
considered as an equitable title also. But where 
length of time is to form the title, although there 
be no* such decree of foreclosure^ no such decla- 
rator, if I may say so, of the expiry of the legi^l, 
yet if there is an adverse possession for twenty 
years, that shirts oat aH qwstioii, and dlspettses 
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!9ftth any widt de^ee tkelarator; and my pi^seiit f^ov. i4» i^ 
ianpresaioQ is that it may be so in Scotland, I «Qy Mayio/isis. 
my firesent impression, guarding myself to the eK->-~v— ^ 
tent I baive done. JMsciup. 

LardrEidon (C.) There are two cases, in whifoh Mav lo, isis. 
Geoeral Robertson of Lude is Appellant, mudih^''^^^'' 
Duke of Aithbl is Respondents :and which W9r9 
beard previous to the Cbtistmas recess, now 8ta»4r 
ilig for your Lordships judgment; both of tbeoi 
raising questions of ?ery gireat importance with 
respect to the law of Scotland ; the one relative CO 
the title to an estate called Inchmagrenoch, or 
some such name, the other relative to the title to 
twQ estates called Ciunes and Strathgroy, where, 
as your Lordtihips will recollect, the argument 
turned principally on the effect 6f forty years' pos- 
session under titles originating in adjudication, in 
the one case followed hy tnfeftment, in the other, 
as was contended, not followed by infeftment. And 
the question was, whether the Duke of Athol had 
in both cases acquired a good title to the lands in 
question. I hinted tp yonr Lordships on a .former 
occasion, the inclination of my opinion that the 
Judgment of the Court below was correct; P^ut I 
thought it my duty before cabling upon your Lord- 
ships to come to a final decision upon these cases, 
to make such farther inquiry as appeared to. me to 
be useful, cohsideHng the importanoe^of the points 
which ocfcurred in these caiusfes; and! accordingly 
solicited assistance in a way which I believe has not 
been miusual wit^ those wtio have heki the situ- 
ation which I have at present the ihonour to hold; 

and I have also fitnmd «try impertaiit pa|Mffa>iv»- 

* 2 




lie CASES IN THE HOUSE OF LORDS 

« 

May lo; 1815. mitted to me in another way. And upon the best 
consideration which I have been enabled to bestow 
upon these causes (and I can assure your Lordships 
I have bestowed a great deal upon them) I cannot 
offer your Lordships my advice to reverse either of 
these Judgments. I see by the papers that costs 
have been claimed in both cases ; but where points 
of so much importance arose for consideration I 
cannot say that it was at all improper to bring these 
cases before your Lordships for your opirtion ; and ' 
therefore I should propose to your Lordships to 
affirm the judgments, but without costs* 

Judgments affirmed. 

Agepts for Appellant, CamfbexX. 
Ageat for Respondenti Fbasbb. 



IRELAND. 

APPEAL FROM THE COURT OP EXCHEQUER. 

Phayre — Appellant. 

Representatives of Peree — Respondents. 

Feb. 17, A trust fund of 1 5000/./ created under a marriage settlement 

JaneS8|lsl5. by which certain lands were limited to the husband for 

^^■^^^^^> / life, remainder to the first and other sons in tail| with 

TmusT.— a power to the husband of leasing for forty-one years, or 

vsADD. three lives at the best rent, was directed by the deed to be 

. laid out with all convenient speed, in the purchase of lands 

in fee simple, to be conveyed and limited to the same 

uses as the other lands mentioned in the settlement, and 

in the mean time tbetmstaas were empowcfM wit^ the 
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consent of Phayre to lend out the money on any public or Feb. 17, 
private security. The husband purchased a leasehold in*<^u°e88, 1815. 

terest for 8911/., to which he took the assignment for ' .— — > 

himself alone, and obtained from the trustees, out of the trust.— . 
trust fund, money to complete the purchase, and for other '*^^^' 

Smrposes, to the amount in all of 11696/. as a security 
or which they took a mortgage of the leasehold interest 
and a collateral security for 1310/., amounting with the 
purchase money to 10221/., being upwards of 1400/. less 
than the sum advanced out of the trust fund. The hus- 
band granted a lease at a great under* value for bis own 
term, of part of the purchased lands, to the attorney who 
managed the purchase for him^ which purchase turned 
out a very beneficial one. Held by the House of Lords 
reversing a decree of the Irish Exchequer, that the first 
son of the marriage was entitled to follow that part of the 
trust fund which had been misapplied, and to have the 
benefit of the purchase, and to have the lands sold dis- 
charged of the lease to the attorney, whose equity against 
him (the son) as personal representative of his father^ was 
barred by notice of, the settlement and breach of trust 



XN contemplation of a marriage which afterwards 
took place between Robert Phayre, the elder, the 
Appellant's father, and the Honourable Richarda 
Annesley, a deed of settlement dated July 13,MtrriageMt- 
1761, was executed, by which the said Robert ^'••^•'**- 
Phayre the elder conveyed certain lands and tene- . 
ments therein mentioned to the Hon. Arthur Saun- 
ders Gore, then called Lord Sudley, afterwards 
Earl of Arran, one of the Defendants, and Thomas 
Patrickson, trustees therein named, to the use of 
the said Robert Phayre the elder, for his life, with 
remainder to the first and every other son of the 
said marriage successively, in tail male, with re- 
mainders over; in which deed of settlement Wiis 
contained 1^ Jea^ing power^ whereby Phayre the 
elder was empowered from time to time during his 
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Feb. 17* life to demise the said settled Iand$, and alflo all 
." * '_ / such other lands as should thereafter b^ purchased 
TRoyr.— with part^f a. trust f«nd of 10000/. created by 
MAUD. the Settlement, and thereby vested in the said trus- 
tees^ or any part or parts thereof, for any terms or 
number of years not exceeding forty-one years, or 
three lives in possession, and not in reversion, re- 
mainder, or ^pectancy ; and so as upon every such 
lease there should be reserved and made payable 
during the continuance thereof, the best and most 
improved rent that could be reasonably had for the 
same, without taking any sum of money or other 
thing by way of fine or income, for or in respect 
of such lease or leases. By this settlement, a sum 
of 15,000/., part of the trust f\ind of 19,000/., was 
directed to be laid out, with all convenient speed 
after the execution of the settlement, by the trus- 
tees, with the consent of Phayre the elder, in the 
purchase of lands, tenements, or hereditaments, 
in fee-simple in Ireland, and that such lands, when 
BO purchased, should be conveyed and assured in 
strict settlement, and to the like uses and purposei, 
and with the same limitations as were contained in 
the settlement, with respect to the lands and other 
fee-simple estates therein limited in strict settle- 
ment ; and a power was thereby given to the said 
trustees, until such purchase should be made, to 
call ii) the trust funds, and to place the same out 
at interest on any public or private security, with 
the approbation of Phayre the elder, during his 
life, and after his death with the approbation of 
the person or persons to whom the right of the said 
money should belong, under the limitations therein 
mentioned. 
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Robert Phayre the eMer, Aiiipellant's father, on Feb. 17, 
the 6th of February, 1764, entered into an agree- ^ _ ' J 
ment, in writing, with a person of the name of trust.— 
Sarah Cooley, for the purchase of the interest in/**'^'* 
the knds of Davidstown and Ballynockan, and 
other lands in the said county of Wexford, which 
she held for the residue of a term of 2000 years, 
commencing on or about the Ist day of April, 1667, 
and which agreeinent having been reduced into 
writing by articles bearing date on 6th Feb. 1764, 
Sarah Cooley afterwards, in pursuance of these 
ikrticies of agreement, in consideration of the sum 
cf 8911/. 12^. Qd. to her paid by Phayre the elder, 
and which sum of 89 11/. I2s. Q(L was part of the 
sofn of 15,000/* vested in the trustees, ^^ by deed 
^ bearing date 23d October, 1765, granted, as^ 
f* signed, and conveyed unto "the said Robert 
*' Phayre the elder, bis executors, administrators, 
*^ and assigns, the said lands of Davidstown and 
** Ballynockan, for the then residue of the said 
'' term of 2000 years, for his and their own use 
*< and benefit." The next day. after the execution 
of this assignment by Sarah Cooley, a deed pur- Oct. 84, 1765. 
poi:ting to be a deed of mortgage was executed 
by and between Phayre the elder^ and the trustees, 
reciting the marriage settlement of I761, and the 
truit fund and the use thereof, as mentioned in the 
heulemeot; and that 8200/« of the trust fund 
had been; theretofore paid in to Phayre the elder, 
abd that he had laid out the greatest part thereof 
in the purchase of a leasehold interest for a long 
term of.yi^fu^ of laQjdB in Wexford, from Saraj^ 
.Cooley^ ind' that the adid Robert Phayre had oc- 
liaiuoti for the ftirtbpr fqm of 38^6/. to compkte 
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Feb. 17, the purchase ; and' that he had applied to the tnis- 
-"° J -' ^^^^ ^^ ™'' ^^ ^^^ *^™ of of 3998/. 6s. 3d.9 part of 
TRUST.— the said trust fund, and to lend the same to him, 
FEAUD. ^^^^ much thereof as would pay the remainder of 

the purchase money, and enable him to procure 
a legal assignment of the said leasehold interest, 
and that they had accordingly done so ; and that 
the said Robert Phay re had then in his hands the 
sum of 11,696/. of the said trust fund: and also 
reciting the deed of assignment from Cooley to 
Phayre ; by which mortgage deed Robert Phayre 
the elder assigned and conveyed to the trustees all 
his estate and interest in the said term of years, 10 
consideration of the said sum of 1 1,696/., and also 
assigned to them securities for 13\0L.4s. of his 
own property, as a collateral security^ all subject to 
redemption on paymientof the 1 1,696/. with interest. 
The articles of agreement, the assignment of the 
purchased lands to Phayre, and the mortgage to 
the trustees, were all prepared by Phayre's attorney, 
Thomas Peree, who therefore had notice of the mar- 
riage settlement, and the nature and terms of it, 
as it was recited in the mortgage deed; and the 
money thereby secured was expressly made subject 
to the uses of the trust fiind mentioned in the set- 
tlement. 

It was in evidence in the cause that in May, 1764, 
soon after the agreement with Sarah Cooley, and 
before the purchase was completed, Peree had ap* 
plied to Phayre for a lease of part of the lands, 
and on the 20th April, 1767^ Phayre executed to 
LetwtoPercc. Peree a lease of that part of the lands known under 
the denominations of Davidstown and Ballynockan, 
'« containing 227 acres and up^vards, together with 
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** all timber and other trees then growing or there- Feb. 17. 

'* after to grow on any part thereof, to commence * j 

" on the first day of May then next, for a term of tbust.^ 

"1800 years, at the yearly rent of 36/. 8*. for the '*^"'^- 

" first wx years, and at the yearly rent of 80/. for 

** the remainder of the term.*' It was in evidence 

that the rent was far below the value, and certain 

letters from Peree to Phayre were produced and 

proved, in one of •which, dated 14th June, 1766, 

be objected to the terms required by Phayre, and 

then stated his reasons for thinking that he ought 

to have the lease on lower terms, in the following 

words : — ^** I must certainly lay out some money 

*.* to erect a decent dwelling and offices, with other 

*^ improvements ; and therefore conceive, even in 

*vthat light, I am not to be put upon a footing 

** with the common run of farmers ; and as I have 

^ the vanity to think in the article of paying rent 

^* I am entitled to a preference to them and abate* 

*^ ment, I imagine a difierence of at least two 

*^ shillings an acre ought to be be made on those con- 

** siderations, and I think I may reasonably expect 

<* it, and the rather as you well know, had I acted 

<* upon the principles of noany people in this world, 

*' I might have been at liberty of purchasing any one 

'^ denomination of the estate on the same terms you 

*' did at the time you agreed for that ; and add to 

** this, that if this takes place, whatever demand I 

'^ have to you, which you may believe from matters 

** of this nature is no trifle, shall sink from thence- 

** forth." It also appeared that Peree had procured 

opinions of counsel upon cases manufactured for the 

purpose, in order to induce the trustees to consent to 

these transactions. 
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Feb. 17, Phayre the elder died m 1766, leaving the Ap» 

v"*^ J t peliant bis eldest son of the above-mentioned mar- 
TBii»T.-r riag^. He bad made a will ; but the execators 
'^^^* renounced^ and administration with the will an- 
nesed was granted to the Appellant, who was the 
residuary legatee. It appeared from the counfer- 
piirt of the lease which came into the Appellant'* 
possession on the death of bis father^ that the 
trustees who were considered as having the legal 
esUte in theai, in virtue of the mortgage of 24tfa 
October^ 17669 had not executed it; and the Ap- 
pellant brought an ejectment, on the demises of 
himself on the trustees, to recover possession of 
the lands let to Peree. But before trial it was 
found thajt the trustees had, by indorsement on the 
b^ck of Peree*s part of the lease, confirmed and 
ratified it as far as they had power to do so, and 
the ejectment was abandoned. The Appellant then 
BHl filed gth on the Qth June, 1 792, filed his bill in the Excbe- 
Jane, 17W. ^^^j. j^ ^^^^ ^^^ j^^^ ^^. p^^^g decreed fraudulent 

and vpid: 1st, as being a fraud on the settlement 
fmd leasing puwer contained in it; 2dj as having 
|)eed obtained from Phayre the father by fraud and 
undue influence, and at a gross undervalue, at a 
time when Phayre and Peree stood in the relation 
pf attorney and client. Thomas Peree died before 
answer, and the suit being revived against his re- 
presentatives, and issue being joined, tend witnesses 
examined, and the bill being amended by n»aking 
the £!iarl of Arran the surviving trustee a party, 
^le cause came on to be beard on the l6th Nor. 
1 8P4- The Court of Exchequer were divided }n 
opinion, the Chief Baroutf l4ord Avenmore^ an4 
one of^hc puisne Barons, being of ppiniim tbitt tHe 



ON APPEALS ANI> WRITS OF ERROR. 1^3 

Appellant was entitled to the relief prayed by the Feb. 17, 
bill, and the other two Barons being of opinion ^°"*^^'^^^* ' 
that the bill ought to be disraie^d. It was agreed TsugT.— 
Ijiowever to diBroiss the bill without cost, to give '»auiv 
^n opportunity to appeal, and to avoid changing |go4. ' 
the possession during its pendency. Th^ Appellant 
th^D k>dged his appeal. 

It was contended for the Appellant, that there 
was fraud and breach of trust, 1 st^ in the purchase 
of the leasehold interest of Sarah Cooley, for tl^e 
benefit of Phayre alone ; whereas, under the settle- 
ment, the money ought to have been applied in the 
purchase.of fee simple estates for the yses and ac- 
cording to the terms of the settlement ; 2d, in 
taking as a security for lJ,6g6/. advanced oqt of 
the trust fund, lands purcha^d ^t 8Q\\L along 
with collateral securities for 1310/., being together 
^bout 1400/. short of the sum advanc^ij « 3df in 
confirniing the lease made to Peree at a gross un- 
dervalue: that Perec's lease was pbtained by undue 
influence apd impofition on Phayre and the trns* 
tees^ besides being a fraud on tbe settlement ; that 
th? act of the trustees could not prejudice the 
cestui que trusty and that the Appellant was entitled 
to the beneflt of the purchase from Cooleyi the 
consideration for which was paid out of the trust 
fund, and that he was entitled to have the lands 
jpoldy discharged of Peree*s lease, and the proceeds 
invested in fee simple estates for the uses of the 
settlement, and the Perec's equity as against the 
Appellant was barred by the notice. 

For the Respondents it was contended, that there 
were many cases where the cestui que trust poul4 
Wit follow the trust money; that the trustees had 
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Feb. 17, power to lend out the money on securities, and 

' J they had accordingly taken these lands as a se- 

TRusT.— curity, without clothing them with the (irust ; and 

'*^^^* that the Appellant could therefore only demand the 

amount of the loan or money secured, and not the 

lands themselves, and had therefore no right to set 

aside the lease to Peree, if the security was sufficient. 

Romilly and Home for Appellant ; Leach and 
Horner for Respondents. 

The cause stood over for a few weeks, that some 
person might appear for the Earl of Arran, or his 
representatives. Counsel appeared at the bar ac- 
cordinglyi and stated that he was instructed merely 
to appear without saying any thing. 

Jttnes8,i8i5. Lord Redesdale. This suit, which originated in 
"*^^" ' the Court of Exchequer in Ireland, was founded 
on a settlement dated 13th July, 1761, made on 
occasion of the marriage of Robert Phayre the 
elder, the Appellant's father, with Richarda An- 
nesley, by which the father conveyed certain lands 
and tenements therein mentioned, to the Hon. 
Arthur Saunders Gore, then called Liord Sudley, 
afterwards Earl of Arrant, and another person who 
died soon after, as trustee to the use of Phayre 
the father, for life, remainder to the first and every 
other son of the marriage successively in tail male, 
with remainders over. And the settlement con- 
tained a leasing power, by which R. Phayre, the 
father^ was empowered from time to time during 
his life to demise the settled lands, and also other 
lands to bo piirchasrd with a trust fund of IQfiOOi. 
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to be created by the settlement, and vested in the Tune S8»i8i5. 
trustees, or any part or parts thereof, for any term ^-^^ 
or number of years not exceeding forty-one years, fraud. 
or three lives in possession^ and not in reversion, 
remainder, or expectancy, reserving the best and 
most improved rent that could be reasonably had 
for the same without taking any fine. By this set- 
tlement a sum of 15,000/., part of the trust fund of 
19,000/., was directed to be laid out by the trustees. 
Lord Sudley and Thomas Patrickson, with the 
consent of Phayre the father, in the pui'chase of 
lands in fee simple, to be conveyed and assured to 
the same uses and purposes as the other lands in 
the settlement. And power was given to the tru»- 
tees to call in the trust funds, and to place the same 
oat at interest with the approbatiop of Phayre the 
elder, during his life and after his death, with the 
approbation of the person or persons to whooi the 
right of the money should belong, under the limi-- 
tations in the settlement. This trust fund was 
partly composed of judgment debt due to Phayre, 
and partly of a mortgage debt^ all which were spe- 
cified in the settlement. After the marriage, Phayre 
the elder entered into an agreement with one Sarah 
Cooley, for the purchase of her interest in certain 
lands which slie held for the residue of a term of 
2000 years, commencing on the 1st of April, 1667. 
This agreement was reduced into writing by ar- 
ticles dated 6th Feb. I7fi'^> by which, in consider- 
ation of a sum of sgil/. paid her by Phayre, which 
sum was part of the sum of 15,000/. vested in the 
trustees for the purposes of the settlement, Sarah 
Cooley assigned her lease of the lands to Phayre, 
his executors, ajdministrators, and assigns, for the 
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^ JaifiKfdU. iitfitvainder of the terra. The ptirchase was tft 'pb\nt 
' ^"**^ of form therefore made br PhaVre for his own 

vftAUD. benefit, btft th^ purchase money wa^ clearly |>fert of 
thfe trust fund. Thrti a deed ih the form of ft 
nHMgbge was made imd ticeduted by aHid betwetsn 
Pbayfe the father, and th^ trusfte^s,- reciting^ the 
raiifrkige settlement, the tfuMfund, and the purposes 
oTit/and that the sum of B^lOdt. secuiied by judg^ 
ments as mention^ iti the sbtttement, tiad beeb 
paid to JPhayre, and that he hwA laid out the greater 
piart of it fn the purchase of the leasehold interest 
of Sarah Cooley, in the ftinds mentioned, and that 
be had occasion for a farther Aum of 38S6/. to <rom- 
pi^e the purchase, and that he had applied to tlie 
trustees to call in a sum of 3998/. due upon the 
mortgage mentioned in the settlement, being part 
df the trust fifnd, and to lend the same or as much 
thereof as would enable him to complete the pur* 
chase, and that they had accordingly done so ; and 
that Phayre had then in his hatids a sum of 1 1,696/. 
of the trust ftind, and Phayre by the said deed of 
mortgage of October 24, 1765, assigned and con- 
veyed all his estate and interest in the said pur- 
chased lands to the trustees in consideration of the 
sstid isiim of J 1,696/., and ailso assigned to them 
securities for 1310/. of his own property as a col- 
lateral security subject to redemption on payment 
of the said sum x)f 11,696/. with interest. 
4 Ybur Lordships dbserve therefore thai this was a 

mortgage of a leasehold interest purchased for a 
stem of 8911/. part of the trust property in ad* 
dition to a collateral security of 1310/. maicing 
together a sum of 10,221/. m order to secure a sum 
df 11,690/. advanced to Pha3rre out of the trust' 
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fund ; 80 that this was a very imprbpi^r transactkm Jane«8»t9U* 
in the trustees^ independent of the other circiini^ T''"""^ 
stances in the case. In fact however this turned rsAun. 
oat a beneficial purchase, and it - was coritended ^™P'®P^ '** 

'^ the tra»teei to 

that the benefit belonged to Phay re. alone, t hoo^ accept an in- 

the money was advanced out of the trust fund, Md'^JJ"*****" 

applied in the purchase of this leasehold interest 

instead of being applied in the purchase of landa 

in fee simple, to be limited according to the terbis 

of the settlement. The articles of agreement^ the 

assignment, and this mortgage, were all. prepared: by 

Peree, who was the attorney and eonffidentiaj agents 

of Phayre in • 8uc4i transactions, so that Peree was 

perfectly acquainted with the settlement, and must Notice. 

have known that this was a gross miaapplication of 

the trust fund. Peree, having thus assisted Phayre, 

seems to have thought that a share of the benefit 

ought to arise to himself, and proposed that Phayre 

should execute to him a lease of a portion -of 'the Lease toPeree. 

said purchased lands amounting to 227 acres and 

upwards, together with all timber and other treea 

then growing or thereafter to grow on the same or 

any part thereof, to commence on the 1st of May 

1767, for a term of 1800 years, at the yearly rent , 

of 36/. 8^. for the first six years, and. the yearly 

rent of 80/. for the remainder of the term. My 

Lords, it is perfectly clear that this was less than 

the value of the lands, and it is also clear, that . the 

lease was obtained frodi Phayre onder circumstances 

which created an impression that Phayre was under 

a sort of obligation to Peree for managing this 

business with the trustees. Opinions of counsel, 

upon cases manufactured for the purpose, had been 

imdoced ; bat when thase eaine to be looked at 
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Jofie88,i8i5.it appeared that Sir A. Wolfe, then a celebrated 
^""^^2"*^ lawyer especially in matters of conveyancing, 
^TEAUD. clearly considered the transactions as iooproper, 

though he expressed himself in delicate terms with 
respect to Phayre. The pretence, as stated expressly^ 
Pteree't letter, i"* Puree's letter, for having the lease at a lower, 
rent than the common run of farmers, was, that 
he intended to build a mansion house and offices, 
and to make other improvements on the lands. 
Now the building a mansion house and offices on , 
lands let for 1800 years, with a view to the benefit 
of the person who would be entitled at the end of 
that period, could not be any real indi^cement ; so 
that advantage appears to have been taken of the 
situation in which Phayre stood with respect to the 
property. 

The suit has been instituted with a view different 

from that which your Lordships must take of it : 

for your Lordships must look at the case hot with 

reference to the objects of the parties, but with a 

view to the effect of the decision as it may concern 

all others in similar circumstances. It is quite clear 

that if the trustees had purchased this interest, or 

taken this lease, for themselves^ all the benefit 

would have belonged to the trust fund ; for it is per- 

Trustees can- fectly Settled that trustees can never deal with the 

the trust fund ^^^^t fund for their own benefit ; nor could Phayre 

tnSr'''^" the father, who was only tenant for life, take the 

purchase for his own benefit solely. This was a 

Ifstock is pur- very beneficial leasehold interest, but the benefit 

XTQtt money, o^ust belong to the trust fund. If a purchase of 

in whaierer gtodc had been made in the name of Phayre with 

nsine it may , , 

ttaod,tbepro.tbe triist money, and the Ajnds had risen, according 
the tro^nd-'^ innumerable cases in the Court& of Equity, the 
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profit must belong to tbe trust fiimd. I thiak then JuiieS8,t8i& 
there U np doubt tbtt the situation of Ploree with ^^'""v'**-^ 
respect to this lease is not sueb As to entitle him toraAUD. 
claioi the benefit of it as against the Appellant, 
tcaant in tail under the settlement 

But the Appellant stands in two difierent situa« 
tions> being tenant in tail upder the settleaaent, 
and also personal representative of his father. 
Under the first character he is clearly disdiai^d, 
becauee Peree certainly had complete notice of the 
nature of the settlement, and of the misapplication 
of the trust fund^ as he prepared the cases for 
counsel, and was employed in all these transactions. 
He therefore could not maintain his daltn against 
tbe tenant in tail under the settlement ; and jio 
doubt the property must be considered ^as having 
vested in the trustees, not in the nature of a mort- 
gage» bttt as part of the trust property which was 
subject to be sold and laid out in the purchase of 
lands in fee simple, for the uses and according to 
tbe terms of the settlement. It appears that the 
trustees bad been prevailed upon to sign an ap» 
proval of tbe lease. But Peree could not avail a penon who 
bim'self of that circumstance, as he must have c^qo^ aTaii 
known that they were acting contrary to their '^^'"•^^f^^f"* 
trust, and that they had no right to stand as mort*in breach of 
gageea cf this property, in which character only **^ ^^^ 
they eoofirmed the lease. The Appellants then had 
a right to pursue this property, as it had been vested 
in the trustees for the uses and purposes of the set- 
tlement, and ae tbe act of tbe trustees in confirm- 
ing the lease was a breach of their trust, of which 
Peree had full notice. The coiisequence is that he 
(tbe Appeltant) is entitled to have the benefit of the 

Vol. III. K 
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Jnoe 98^1815. lease from the time of his father's death, to have 
^^■^"Y^"^ the property sold, and the produce applied to the 
FRAUD. purchase of fee simple lands for the uses of the 

settlement. 

The question then is^ whether Peree has a claim 
against the son^ as the personal representative of 
the father. If this transaction had taken place in 
the common course of dealing between lessor and 
lessee, and Peree had no notice of the real state of 
the case, there would be no ground for contending 
that the Appellant was not apswerable. But that- 
is not the nature of this transaction. Peree knew 
all, and the lease was his reward for managing the- 
business ; so that it was obtained by taking advan- 
tage of the situation in which Phayre the father 
found himself with respect to this property, and 
was therefore a fraud upon him. . It was a fraud 
likewise if considered as resting on the represen- 
tation in Perec's letter, which never could be a fair 
ground for such a transaction. To represent that 
the lease ought to be granted at a lower rent than 
might otherwise be justly demanded for it) because 
the lessee of a term of 1800 years intended to build 
a dwelling house and offices on the property which 
was the subject of the leased was such a manifest 
imposition, or such a clear proof of improper in- 
fluence, that the transaction never could stand on 
that ground. There was no foundation therefore 
for any claim by Peree,* in respect of this transac- 
tion, against the assets of the late Mr. Phayre. 

The Court of Exchequer having then dismissed 
the bill without acting with regard to the trust pro- 
perty, as I apprehend they were bound to act, it 
is necessary to reverse the decree in as far as it dis- 
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mines the bill, and to declare that the purchase of JafieS8,i8i5. 
the leasehold interest in the lands mentioned in the ^""^v**"^ 
articles of agreement of 6th Feb. 179^ betvireen fraud. 
Phayre the elder, and Sarah Cooley, and the as- 
signment df 23d Oct 1765, of the said leasehold in- 
terest to Phayre for his own benefit, and the mort- 
gage and assignment of 24th Oct. 1765, ought to 
be deemed a fraud in Phayre the iather, and in 
Peree, and an imposition on the trustees ; for it is 
manifest that a great deal of art was employed to 
impose on the trustees, by procuring and showing 
opinions of counsel on manufactured cases: and 
also to declare that neither Phayre the elder, nor * 

Peree, ought to have the benefit oJF the said purchaslfe 
or lease, and that the Appellant as tenant in tail 
under the settlement is entitled to the benefit of 
the lease to Peree from the tjme of his father^s 
death,* and to have the lands sold discharged of the 
said lease, and to have the produce applied to the 
uses and purposes of the settlement ; and to declare 
that the Appellant is entitled to stand as a creditor 
on the assets of bis father, for the difierence be- 
tween the sum of 11,696/. which had got into his 
hands out of the trust fund, and the sum of 891 }/. 
which had been paid to Sarah Cooley, as the consi- 
deration for her leasehold interest in these lands, 
and thatlhe lands ought to be sold discharged of 
the mortgage to the trustees, and the money ap- 
plied to the purchase of lands in fee simple for the . 
uses and according to the terms of the settlement : 
and to declare that the lease to Peree, and the con* 
firmation of it by the trustees, was a fraud on the 
iaarriage settlement, on the trustees, and on Phayre 
the father ; and that the cause should be remitted 

K,2 
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Jani88^28i6« to the Gourt of Exchequer^ to bavd €n acxxKiiit 
' ^^'^^^^ taken of the rents and profits ^ the lands and 
FRAvu. premises comprised in the said lease^ eome into the 
hands of Peree and his representatives sinee the 
death of the Appellant's father, and that, after all 
just allowances made, the tmme should be paid and 
i^pUed according to the settlement, and that M 
proper directions should be givea by the Court for 
that purpose; and that as the bill had been dis- 
missed, no costs ought to be given on either side up 
to this time, but that it should be referred to the 
Court of Exchequer, to make such order as to fiitere 
costs as it might judge poper. This is the wbj in 
which it appears to me fitting that the cause should 
be disposed of. 

Lord Eldon (C.) I feel obliged to my sioble 
friend for having gone so fully into the merits of 
the cause, as I cannot at present state my osra 
view of it at so much length as I should wish to do 
if I bad ncrt the benefit of bis assistance.^ But I 
have jhad an opportunity of considering every point 
of the cause, and of discussing them with thetnoUe 
Lord^ and I rise to declare my entire conourrc 
in all that he has stated. 

Decree accordingly reversed* 

Agents for Appellant, Dawson and WaATisLAw^ 
Agent for Respondent, 

* He had just recovered from a severe indisposition. 
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IRELAND. 

APPEAL FROM THE COURT OF CHANCERY. 

BEMiAi^^Appellant. 

Marquis of Donegal and others — Respondents. 

A. an expectant heir being indebted to B. his friend and March 28, 
father-in-law, and B. being indebted to C, A. gives C. J«J/2?ji8l4. 
post-obit bonds in discharge of his debt to B., and C.'^^^Ysi^ 

E'ves B. credit in account for half the amount of the ^ \ 

mds. After the death of A/s father, when the bonds ^xpeoiiaiit 
had become payable, A. and B. by deeds deliberately heie!-^- 
executed acknowledge the fisumess of the transaction, sevtoedses. 
A. then files a bill against C. and B. to set the bonds — pbactice. 
aside on the ground of imposition and want of conside- 
ration ; and uterwards dismisses his bill as against B* 
and examines him as a witness ; so that no reEef could 
be had by any party against B. in that cause. Held by 
the Lord^ reversing a decree of the Irish Chancery, 
that under these circumstances of acknowledgment, du- 
missal, and examination of B. as a witness, A. had 
debarred himself from impeaching^ the consideration for 
. the bonds, and that he could not impeach the securities 
for fraud or imposition : but that, firom the confidential 
situation of B. with regard to A., and the knowledc^e 
which C. had of all thdr transactions, the bonds ougnt 
not to be available as post-obit bonds, but only for the 
snms actually allowed by C. as the consideration for 
them, with interest from their dates. 



JlHE proceedings in this cause commenced by Marquis of 
a bill filed by the Respondent, the Marquis of fij^*]^*, * ' 
Donegal, against the Appellant Bernal, and against ^^os* 
Edward May, to set aside certain securities granted 
by the Marquis to Bemal, on the ground of want of 
consideration. The amount of the case stated in 

VOL. III. L 
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March 28, the bill was that, in 1795, the Marquis, at that 
SpriiiT*,^!"^? Lord Belfast, his father, who afterwards 
July r, 1815. died in 1799, being then alive but unwell, was 
EXPECTANT °^"^^ dlstrcssed for money, and that he applied to 
HEIR.--CON- Edward May for certain bonds in May's possession, 
— PEACTicE. executed by one Wharton, for the purpose, of 
Post-obit • raising money upoh them. He wiis then informed 
bytheMai^ that the bdnds belonged to Bemal, and it was 
ft^sSt'iw'^S^^^ ^^^^ ^^^ Marquis should have them upon 
tion of certain giving to Bernal four post-obit bonds, conditioned 
which, as the fw payment, on his father^s death, of the several 
i*lL^I**!i? sums of 24,000/. 12,000/. 500/. and 10,000/. The 

were wortti ' 

nothing. bills stated, that the only consideration for these 
post-obit bonds were the bonds of Wharton, which 
turned out to be of no value, as no money could be 
raised upon them. The bill also stated, that in 1795 
a suit in the £ngli9h Chancery had been instituted 
by Wharton against May and Bernal, and that an 
account of all dealings and transactions between the 
parties had been decreed^ but did not miention any 
thing as to the nature or result of that suit. It was 
further stated, after the death of the Marquis's 
father, Bernal had proceeded on the post-obit bonds, 
and also on a bond for 40,000/. given without any 
consideration for it, and levied several sums, and 
the bill prayed that they might be delivered up to 
be cancelled, the Marquis offering to restore Whar- 
ton's bonds, and that accQunts might be accordingly 
taken, and an injunction granted, &c. 

Beroart BemaFs statement in bis answer placed the mat- 

answer. ^^ j^ ^ ^^^ jj^j^^^ jj^ ^^^^^j ^^^^^ j^^ j^^^j j^^^ 

first employed in 1791 as agent in London for 
May, who then resided at York, to pay and re- 
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ceive monies ; thai in 1795 May was indebted toMaicbss, 
him for cash advanced, and for acceptances to the ^^fpj^'i®^*' 
amount of 28,0007. and that having then refiised to^^yh^^^^^ 
make, any further advances, he was informed for the ^^IIX^ZT 

'' ' EXPECTANT 

first time that the money, together With other heir.— con- 
sums, had been applied by May to the use of the^pn^^TicE.' 
Marquis; that it being represented to him that the Xhat the pott- 
Marquis was thus indebted to May, >he consented, were given in . 
at his and May's request, to accept of the first ^"^J^^^^^ 
post-obit bond for 24,000/. from the Marquis, who ed in account 
wished to discharge part of his debt to May in this ^hom^e 
manner, and he, Bernal, allowed May credit in?^?^^^^ 
aocouDt for 12,000/. for this bond; and that the the amount. 
Marquis, before executing the bond, being interro- 
gated by Mr. 6. Ellison, Bernal's solicitor, declared 
that he had received the fiill consideration for it; that 
Bernal tben^ continued his advances to May, who 
stated that he applied the money to the Marquis's 
use, and that then the other post-obit bonds were 
given for a similar consideration, amounting in all to 
2d^'250/.$ for which sum Maywas allowed credit 
in his account^ It was further stated in the answer, 
that in February, 1796, the Marquis, who had 
previously married May's daughter, conveyed his 
estates expectant on his fkther^s death to May, in 
trust for the payment of hit debts, and that in this Trust deed of 
conveyance it was recited, that May had received ^^^^JI^q^^^ 
the full coDsideratioQ of ihese post-obit bonds from and the Mar- 
Bernal, and the Mltrquis from May, and that the the fidmess of 
Marquis and May had in December, 17 95, exe- J^^J^JJ' 
outed another bond in the penal sum of 40,000/. lodged. 
conditioned for payment of 20,000/. for the se- 
curity of Bernal, on account of still fiirther ad- 

l2 
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March 98, vances by him to May, for the ase of the Marquis. 
juJy29,i8UThe answer further stated that in 1799 the Mar- 

— April 14, ^ 

Juiyr, 1815. quisy upon the death of his father, conveyed his 
^ >^— ^ estates to trusteed to settle his aflairs, with powers 

EXPECTANT . • i i j i i • i- J 

HEia.~-coN- to issue assignable debentures to his creditors ; and 
!!^irCTicE!' *h^^ "P<^" Bernars agreeing to withdraw certain 
Trust deed of executions issued upon the above securities, the 
^ ^^' Marquis, at a meeting requested by Lyon his so- 

licitor and one of the trustees in the presence of 
the solicitor, in March 1800, gave Bernal an un- 
Undertaking, dcrtaking in writing, to procure for him'deben- 
Marcb, 1800. ^^^^^ ^^ j^.^ j^j^^^ estates for 46,500/. the amount 

of the post-obit bonds ; that the debentures were 
not given» and that another execution having is« 
Deed, Oct. 18, sued, the Marquis, by deed of covenant dated 18th 
1800. October, 1800, again rati6ed the debt, and en- 

gaged to procure the debentures, upon which that 
execution likewise was withdrawn, but that still 
the debentures were not given. 
July, 1804. The bill was then amended, and further stated 
Amended biU.^j^^^ Bernal was proceeding at law on a 60,000/. 
bond procured from the Marquis without conside- 
ration and by fraud, and prayed to have it cancelled, 
Beroal's and for an injunction. In the answer tothis, va- 
rious transactions between the parties were set 
forth, the effect of which was to show that the bond 
was given further to secure Bernal, both as to the 
former and future advances for May and the Mar- 
quis; and it was further stated that this bond, 
as well as the deed of October, 1800, had been 
deliberately considered by the Marquis and his 
legal advisers before the execution. The answer 
also stated a deed August 27» 1795, between the 



answer. 
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Marquis, May, and Bernal, in which the Marquis March ss, 
admitted himself debtor to May in more than ^p^rif l4,^** 
2d,000iL and it was agreed that the debt should J^^y 7, I815. 
he discharged by the A»post'obit bonds to Bernal. v^— ^ 
To this suit May put in no answer. heir — con- 

The Appellant then filed a ivoss bill, to which I^par^x^icE! 
the Marquis, May, the trustees under the deed of Jan. 1804. 
1799* and Mr. Const, who had some concern in g^^^'^f'*^ ^^ 
it, were made parties ; , praying that the trusts of 
the deed of February, 179j6,. conveying the estates 
to May for payment of the Marquis's debts, might 
be carried into effect, and Bernal declared an in- 
cumbrancer, &c. To this the Marquis and May 
put in answers, stating in substance as in the Mar- 
quis's bill, and the other parties did not appear. 

The Court was afterwards moved on the part of 
the Marquis to continue the injunction in the first 
cause till the hearing ; and at the same time on the 
part of Bernal in the cross cause^ that the Marquis 
might give security to abide the decree in the first - 
cause, &c. or that the injunction might be dis* 
solved. Upon the hearing of these motions, the 
Court made an order of July 18, 1806, entitled in Order by con- 
both causes, by which the injunction was con- '^^^'l"*^ ^^' 
tinued ^< the said Edward May, the Marquis of 
*^ Donegal, and J. Bernal, respectively consenting 
^' in open Court that the accounts therein directed 
^^ should be forthwith taken." The order then 
went on to direct, ^^ that the Marquis should give 
*' security in 20,000/. to abide the result of the 
^ accounts ; and that an account should be taken of 
*' all dealings and transactions between May and 
^* Bernal, between May atfd the Marquis, and be- 
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March S8, " twcjep the Marqois and Bern^I^" with particiikar 
3[priii?*'directioM as to ea«h^ so as tD unravel tbewhole 
July 7, 1815. matter. The Marquis having neglected to give 
EXPEOTANT *^® ptopeF secuiity, Bernul obtained orders of 
HEiK.^coM- the 2d and 25th January, 1806^ dissolving the in- 
^pLctice/ junction as to 23,000/. &c. and proceeded at law to 

levy, &c. 

Master's re- Under the order by consent, the Master made a 

1^, on the ' report upon the &cts as appearing on the evidence 

fainceV* ^^^ Bemal, the other parties not having examined 

consent. any witnesses, and stated that after the draft of 

his report had bel&n made up, and notice given of a 

day for signing it, the Marquis on that day applied 

for leave to examine witnesses and adduce further 

evidence, but that he, the Master, had refused, on 

the authority of Thomson v. Lamb^ 7 Ves. 587. 

The Marquis then moved, as Bernal had pro» 
ceeded at law to stay proceedings on this report 
on affidavits, that he had not been able tb |iroeure 
his evidence in time for it ; and Bernal at 4he same 
time moved, among other things, that the causes 
might be set down to be heard on the Master's 
report, under the consent order of July 18, 1305: 
whereupon the Courts by order in both causes dated 
Order, March March 1, 1806, dissolved the injunctions obtained 
charging the in the original cause, and discharged the order by 

8«r£.'''*"" ^^n»^"' ^f J"'y ^*> 1805, and the Master's report 
under it, &c. 

The Marquis then had his bill dismissed as far 
as respected May, who had never answered it, and 
then examined May and other witnesses in chief for 
the hearing, and cross-examined BernaFs witnesses 
who had been previously examined. 



OM APPEALS AND WRITS OF ERROR. 139 

By an order or decree made in the cross cause March 88» 
dated March 14, 1805, the bill had been ordered ^XjSuJ*' 
to be taken as confessed as against the Defendants *^"^7^>^^^^* 
who refused to appear ; and it was ordered that the j^^^^JJ^nt 
Marquis should carry into effect the trust deed of =eir.— con- 

_ , ^ z* II* tilt SENTOBDEES. 

February, 179O; and that ^n account should be —peactice, 
taken, and the sums which should be found due to Cross cause. 
the Appellant should be charged on the estates of 
the Marquis, &c. As the order of July 18, 1805, 
included every thing, Bernal did not proceed upon 
this order in the cross cause. This cross cause, ?">»»<»{»•• 
however^ was brought on for hearing (it did notbroagbton 
appear how) along with the first cause, on June 9, ^°' ^®*™*8; 
1807. 

On that day the Court decreed in the first cause. Decree in the 
<< that the post-obit bonds and bond for 40,000/. june?,^iB07. 
*' were obtained by fraud and imposition on the 
^ Marquis, then an expectant heir ; that the bond 
" for 60,000/. was also obtained by fraud and im- 
'' position on the Marquis ; and that these several 
** bonds and judgments should stand only as a se- 
** curity for what should appear to be really due 
^* from the Marquis to the Appellant ; that the 
** other deeds were fraudulent and void ; and that 
*' the Master should take an account of all dealings 
^^ and transactions between the Marquis and Ber- 
** nal, and of the money received by the Marquis 
*' from Bernal himself, or advanced by Bernal to 
" May, or any other person, for the Marquis's use, 
'' and which actually came to the Marquis's handsy 
" Sic:' 

On the same day, in the cross cause, the bill Cross bill di»- 
was' ordered to be dismissed with costs, as to°^'^* 
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March S8, all the parties except May and the Marquis, and as 

-April 14?*' to them without costs. 

Juiy7,i8i5. From the order of March 1, 1806, setting aside 

the consent order, and from the decree and order of 

June 9, 1807, Bemal appealed. 

Appeal. Sir S. Romilly (for Appellant) argued that the 

1814k ^ Court had no authority to set aside the consent 
order of the 18th July, 1805 : Ist, because it ought 
to be considered as a decretal order ; and a decree 
could not be set aside on motion or petition, but 
on re-hearing or by bill of review : 2d, because a 
consent order could not be set aside except by con- 
NorthcoteT. sent. Northcotc V. Northcote, H. 1702, Vin. Abr. 
Cdie9,^*c. 398. — Harrison v. Runisay, 2 Ves. 488, 9. — Wall 
Ab.'s79.^' V. Bulkely, 1 Bro. C. C. 484, and other later cases 
might be mentioned. The Marquis was nbt entitled 
to have a reference back again to the Master. Could 
any instalnce be produced of a party being allowed 
to keep back his own witnesses, waiting to see the 
evidence on the other side, and then producing his 
own ? No error was pointed out in the report, nor 
was the application for leave to except, but to be 
permitted to produce new evidence. The decree of 
I8O7 was besides objectionable, in as much (among 
other reasons) as it directed the accounts to be taken 
on a most unjust principle — Bernal being to be 
allowed only such sums as he could prove to have 
actually come into the hands of the Marquis. 

Mr. Hart on the same side stated, as a farther 
authority in support of the inflexibility of a consent 
order, the case of Noel v. Godfrey j at the Rolls, 
27th April, 1812. But even on the merits, which 
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he oommented on at some lengthy admitting the ad« March 28, 
ditional evidence, the decretal order of July, 1805, . ' j 
ought to stand, and not the decree of 1807* expectant 

HEIR.-^COK- 
SENT oaDE&S. 

Mr. Leach (for the Respondents). The merits —^a^CTicB. 
appeared to be abandoned, and the case was put on 
the want of authority in the Court to alter the order 
of 18th July, 1805; but an interlocutory order 
might be altered by an interlocutory order ; and as 
to the point of consent^ it was not an order by con- 
sent, or if it had been so, the Appellant must be 
held by his subsequent acts to have consented to 
the discharge. The report did not accomplish the 
object of the Court, the Master not having inquired 
at all ; and he. Leach, was informed that in Ireland 
exceptions did not lie to a report on an interlo- 
cutory order, and that the way was to move to dis- 
chaise it. 

Lard Eldon, (C.) They will contend that the 
Court had no authority to introduce the words '^ and 
" which came to the hands of the Marquis," unless 
under special circumstances, and that here there 
was no evidence to warrant so unusual a direction. 
In many cases it may be right, but it must be 
founded on evidence. The Appellant says there is 
no such evidence, and in the case of a decree so 
special the Respondents ofiust show the grounds of it. 
Now where is that evidence ? ^ 

Mr. JVetherell followed on the same side^ and 
argued the cause with reference both to the consent 
order and the merits. 

Lord Eldon^ (C.) I certainly have peculiarjuiY29,i8i4. 
satisfaction, and I am sure it must afford satisfac.^"*'^™^^ 
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jaijr89,iai4.tion to your Lordships, and be considered as a 
'"■"'^^ ' great protection to the House, that my noble and 

EXPECTANT ° * ^ ' ^ 



HEiR.'-caN- learned friend (Redesdale) who has presided in the 

—PRACTICE. 



8EHT011DEB8. j^jgjj Q^^^ ^f Chauccry happens to be present 



when we are called upon to give judgment. in these 
Irish causes : and looking at the manner and form 
of proceeding here, and all the circumstances of the 
case, and the judgment given, I hope I do not go 
too far when I say, that it is a case which has pua* 
zled me more than almost any other I ever met with 
in the whole course of my professional life. The 
original cause arose upon a bill filed by the Marquis 
of Donegal in the Court of Chancery in Ireland, in 
1803, which, however, by no means stated many of 
the most important circumstances of the case. It re- 
presented that th^ Appellant, Bernal, had by some 
undue means obtained from Wharton certain bonds 
and securities (the history of which has been amply 
WhartoD ▼. detailed in a late proceeding in the Court of Chan-* 
May,5Ves. ^^^^ \i^x^) amounting to about 26,000/. in the 
whole; and that in 1 794 Wharton applied to the 
Respondent, Edward May (afterwards the Mar- 
quis's father-in-law, your Lordships will please to 
recollect), to assist him in getting up the same, and 
making some composition with the Appellant Ber- 
nal ; that it was agreed that Wharton should execute 
other bonds to May, which were to be assigned to 
the Appellant for whatever sum May should so 
compound with him on account of Wharton ; that 
May accordingly received these other bonds, and 
that the originals were cancelled or given up ; that 
the Marquis's father being then alive, but in a very 
weak and delicate state of health, and not expected 
* to live long, and the Marquis being his eldest son 
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and heir apparent, and entitled to considerable July S9,i8i4. 
estates, &c,, and being then about twenty-three years v^-^ 
of age, and distressed for money, and it being sug- heir— con- 
gested to him that Wharton's securities were good, !lparcTK;B! 
and that money could be raised upon them, he ap* • 
plied to May to purchase for him these bonds of 
Wharton. (His Lordship here stated at length the 
case made by the bill, which, as it has been before 
stated^ it is unnecessary to repeat, and then con- 
tinued.) So that the original bill was of this na- 
ture: that Wharton*s bonds which were worth no-Nataraofthe 
thing were, through the intervention of May, given ®"^ 
by Bernal to the Marquis, and that in consideration 
of these bonds so worth nothing the Marquis had 
given these four post-obit bonds for the sums therein 
mentioned, and a bond and judgment in the penal 
sum of 40,000/. And now by this bill he says, 
^^ Take back Wharton's paper wtiich is worth no* 
*' thing, deliver me up the post-obit bonds, relieve 
** me from the obligation of the judgment for 
^' 40,000/,, and so make an end of the business.'' 
To this bill May was made a party, and properly 
so made if it turned out that he had any thing to 
do with the considerations which have been passing 
between these parties, and with the transactions in 
which they were engaged. Your Lordships will 
see presently how that matter stands. 

The Appellant put in his answer to this original 
bill, and he admitted that he had obtained these 
four post-K>bit bonds of the Marquis ; but he said it 
was by no means true that the consideration for 
them was these bonds of Wharton ; for that May 
was very largely indebted to him, Bernal, and that 
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July 29, 1814. it was represented to him, on the other hand, that 
''-^*v*~^ the Marquis of Donegal was very largely indebted 
HEiB.— CON- to May ; that therefore the real transaction was this, 
^prAotce^ that inasmuch as Lord Donegal was thus alleged to 
be largely indebted to May, and that as May was 
very largely indebted to Bernal, and as the Mar- 
quis of Donegal could only pay by these post-obit 
papers, the real nature of the case was this— -that 
the Appellant, Bernal, discharged May to the 
amount ; and that the Marquis, in consideration of 
these bonds, was to have credit as against May to 
the same amount as that in which May was re^ 
. leased by Bernal ; that the whole was a mere trans- 
fer of the debt, and that all this story about Whar- 
ton's bonds was mere moonshine. Bernal says, •* If 
Nature of the ** I am to receive neither what May owed me nor 
'' what is secured by these post-obit bonds, the Mar- 
'^ quis and May have contrived to deprive me of what 
'' I have advanced ; and the Marquis having thus got 
** rid of May as his creditor, the result of the whole 
** is this, that May being released by me by putting 
'^ the Marquis with these post-obit bonds in his 
** place, releasing the Marquis to the amount, the 
** Marquis now alleges that he received no con- 
^'sideration for these post-obit bonds, and desires 
" that as May has got his receipt in fiill from Ber- 
" nal, he, the Marquis, who came in his place, may 
** have his receipt in full too, leaving me, Bernal, 
" without debtor or remedy/* (His Lordship then 
proceeded to state BernaFs answer {vide ante)j 
and called the attention of the House to the recital 
in the trust deed of February, 1796, where it was 
stated that May stood justly indebted to Bernal 
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in the sum of 23,250/.^ being the consideration, as jaiy^, 1814. 

alleged in the answer, for the post-obit bonds ; and ' vr — ' 

their Lordships would observe, that this was in a h£|r.— coy- 
deed between May and the Marquis.) To this suit «^^^^^^»»- 
there were no other parties but the Plaintiff the 
Marquis of Donegal, and Bernal and May the De- 
fendants. . 

fiernal then filed a cross bill, for the purpose of Cross cause, 
establishing his securities, &c., and to this suit he 
made the Marquis, May, the trustees under the 
trust deed of 1799» and Mr. F. Const, a gentleman 
of considerable reputation at the bar here — ^in short, 
all necessary persons — ^parties. The Marquis put in 
an answer to this bill, in which he again su^ested, 
that the consideration of the securities he had given 
was of the nature he had stated in his bill. May 
likewise put in a short answer amounting to little ; 
but which was meant certainly to confirm the repre- 
sentation made by the Marquis as to the considera- 
tion. My noble friend (Redesdale) puts me in 
mind of what is a very material circumstance, that 
it is not stated any where in these pleadings that 
any assignments were ever made of these bonds of 
Wharton, and one can hardly suppose that, if they 
had been the real foundation of this transaction, 
assignments would not have been madepf them for 
obvious reasons. 

May having put in an answer to this bill of Order l^con- 
Bemars, but no answer to that of the Marquis of ^•^^f"'^ ^^' 
Donegal, an order was made in both causes on the ^ 
IStb July, 1805, and I shall read that order to 
your Lordships, putting you in mind that it is the 
order which has been so often spoken of as an order 
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July 39,1814. made by consent. I think your Lordships will see 
'^"^*v'~^ that that order had directed inquiries which would 

EXPECTANT 

MEiR.— CON- certainly have brought before the Court what was 
the real truth, and what was the actual nature of 
the transactions between Bernal and the Marquis, 
between Bernal and May, and between May and 
the Marquis. It was to this effect : (here his Lord- 
ship read the order, for the substance of which, vide 
ante.) 

Your Lordships will observe that, if Uiis had 

been proceeded in, the truth of the case as between 

all these parties, and as between each class of them, 

and every two of them, in every way of classing 

them, would have been made to appear : and if it 

turned out that Bernal had given releases of debts 

which May substantially and truly owed to him in 

consideration of the Marquis's giving him bis bottds, 

then it would be most obvious and just that, if May 

was placed in a situation in which he should have 

the benefit of those releases, Bernal should have his 

money ; and that Bernal was not to be sent out of 

doors, making a present to May of all that May was 

indebted to him, and not leaving any demand either 

upon May or upon the Marquis. 

An order by It has been Stated very truly that an order by 

not^ sQUid consent cannot be got rid of but by consent ; but 

ofbatbjcon-^}iQ|.g 2iiy proceedings are taken, in a cause by a 

Bat a parw party, if those proceedings are not consistent with 

taking pro-^ the execution of that order to which he alleges all 

c^edings in- parties bavc consented, he has waved the riebt to 

consistent ; . - 

with it has insist upoQ the rule, that an order made by consent 
ri^tto^iDiiat cannot be got rid of but by consent And I appre- 
on the rule, hend that the Lord Chancellor of Ireland dischai|;ed 
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this order by consent^ upon, grounds such as those July S9,1814. 
to which I allude — that Bemars proceedings in the ' ><^— ^ 

* . ^ EXPECTANT 

cause were such as made it fit, as against him, to heib.— con- 
throw matters back again into that state in which !lpRrcTic^* 
they stood before this order was made. Such I take 
to have been (the noble Lord will tell me whether 
I am right) the ground on which the noble Lord 
proceeded. 

Ldrd Rede&dale. The ground was this. Bernal 
represented that the conditions on the part of the 
Marquis and on the part of May, upon which that 
consent was given, not having been complied with, 
he ought to be at liberty to proceed at law, and to 
take out execution for the money which he had a 
right to levy.. It was impossible to suffer him to 
take out execution at law and to proceed upon the A party can- 
account in equity ; because, if he elected to proceed {^aw and upon 
on the account in equity, the injunction must be*°«^»*?*P 

^ "^ •* equity relative 

continued of course. When therefore he insisted to the same 
upon the right to take what he could at law, he must^^ehis 
necessarily abandoned his right toi proceed in equit^r. election. 
And as h^ insisted upon that which, the Marqiii^ 
not having given the security, he bad a right to, 
the necessary consequence was that the whole order 
was to be set aside. But this having arisen in con- 
sequence of the default of the Marquis to give the 
proper security, the whole expense of the proceed- 
ing was thrown upon the Marquis, who was directed 
to pay all the costs which had been incurred under 
that order by consent ; because the order failed in 
consequence of the Marquis not having given that 
security. 

Lord EldoHf (C.) Your Lordships will accord- 
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JiiljrS9,i8U. ingly find that the Marquis did not give the secu-^' 

^""^v^"^ rity for the 20,000/. mentioned in this order, and 

HsiR.^coN- that he did not deposit the honds of Wharton in the 

"pLcnc^^^^ of Ireland as directed, and therefore the Court 

at the instance of Bernal^ on the 2d January 1806, 

made an order to dissolve the^ injunction issued 

against the Appellant, as far as respected the sum of 

23,000/. ; and that the Sheriff of Antrim should pay 

the monies which might come to his hands into the 

Bank of Ireland^ in the name of the Accountant 

General^ to the credit of the causes ; and then by 

another order, dated 25th January, 1806, the Sheriff 

was directed to keep the money levied under the 

executions in his own hands. 

Then there was a report made by the Master 
which I do not state to your Lordships ; and mo- 
tions were made on the one hand to stay the pro- 
ceedings ; and counter-motions made on the other 
side, which produced an order to which it is neces- 
sary to call your Lordships' attention. It is dated 
the ] St March, 1 >06, and is the order first com- 
plained of; and it is in these words: (reads the 
order dissolving the injunction obtained in the 
first cause, setting aside the consent order and re- 
port, and ordering the Marquis of Donegal to pay 
the costs^ &c.) 

This order having been made, your Lordships 
will permit me just shortly to observe, that it re- , 
stored the two causes to this state. It restored the 
Marquis of Donegal's cause to a state in which he 
was Plaintiff, and Bernal and May were Defendants, 
May havingqiut in no answer. It restored the cross- 
cause to a state in which Bernal was Plaintifl^ and 
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Cord Donegal and May were Defendants: they had July «^i'Bi4. 
put in answers : the other Defendants, the Trustees ' v'""*^ 

'^ ^ ' , EXPECTANT 

bad put in no answers ; and the causes respectively heir.— cok- 
being in this state, they should have been proceeded "^^c^hce. , 
in as causes in those respective stages required to be 
proceeded in. The first step which the Marquis of 
Donegal took was to obtain an order to disoniiss 
both his original and his amended bill as against 
May, so as to leave Bernal the only defendant to 
that suit ; to a suit which, as your Lordships must 
have heard in the course of what I have been stating, 
involved so directly the consideration of the state of 
the accounts of May with Bernal, and May with the 
Marquis of Donegal, as bearing upon the considera- 
tion for these bonds which the Marquis had given 
to Bernal : a proceeding most injurious to Bernal, 
if the Marquis could make out that he ought to be 
relieved from those bonds, if it was possible to con- 
tend that he could be relieved from them after so 
many deeds reciting his liability, and notwithstand- 
ing the. effect of so many releases and discharges, 
which, in that way of putting it, ought not be 
effectual releases and. discharges. 

They then pr9ceeded in the cross cause, accord- 
ing to the course of their practice in Ireland, taking 
the 4)111 as confessed against these other defendants, 
and so on, till at length the cross cause comes on 
to be heard I cannot very well tell how. My noble Irregalarity 
friend says, perfectly irregularly. It is enough forJj°J|,*^*u^** 
me to say I cannot find out how it came on. 

Lotd Redesdale. It is stated that no proceeding 
was taken in it by Bernal after the order of March 
14, 1805, and therefore it could never have come on 

VOL. III. M 
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Joly 29, 1814. regularly, as he had not complied with thcorder^ 
BXPBCTAirT ^^ ^"W not be brought on by the Defendant^ as he 
HBiR.— CON- could only dismiss the bill for want of prosecution* 
"pRACTici*" I^o^d. Eldon^ (C.) I should have no difficulty 
in the world, if this were a cause in the Court of 
Chancery in England, to have said that it came on 
as it ought not to have done : but the practice in 
these Irish causes is so different, that I rather choose 
to state my ignorance than to apply to an Irish 
Chancery cause those decisive assertions which 
would better become me in an English cause, the 
form of which I am better acquainted with. But 
herd should mention to your Lordships a circum- 
stance of a very singular kind ; that the Marquis 
not only dismisses hts bill as to May, but examines 
May as a witness forsooth to support him in his suit. 
The oonse- Now there is nothing better established than this, 
3iaminal of^ ^^^^ ^^ you.choose to examine a defendant as a wit- 
the bill a§ u^gg y^^ cannot have any decree acrainst him. If 
and hit ex- May had remamed a party to the cause, the ex- 
^j^^^|^""*amining May as a witness would have been clearly 
on the part of the Marquis saying this, <'I can 
*^ have no decree against May/* It would be say- 
ing, also, ^^ I cannot give you. May* the benefit of 
*^ any decree I obtain against Bernal.** But it 
would be saying a great deal more still ; for if "^ the 
real equity of the case were that the releases and 
discharges given to M^ should not stand as against 
Bernal, but that May should pay to Bemal what 
he was indebted to him, and that he should take 
these pieces of paper, the post-obit bonds ; if Lord 
Donegal has, by examining him as a witness, put 
the case into such circumstances that no relief can 
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be had against May in that cause, he tnaat be con-Myaa, lau. 
sidered as having undertaken to do what the equity ^-"^v— "-^■ 
of the case would have required to be done with HBiR.^coir« 
respect to Bemal by May ; and if you cannot re^"^^".** 
store him to the situation of a defendant, with the de*-The Marquis 
mand of an account open against him exactly as it was^^^J^g^j^ 
before, your Lordships must consider this as a case, whatever B^ 
in my judgment, in which the Marquis of Donegal entitled to as 
if^ould be bound to place Bernal in that aituation, •«*'"•* ^'y- 
whatever it might be, if he was a creditor of May, 
which he would be entitled to hold as against May, 
and as against him, the Marquis : which would un- 
doubtedly be to say, that he must pay the debt, the 
relinquishment of which was the consideration of 
these bonds. 

Upon what ground the decree made in this cause 
proceeds I am totally at a loss to state to your Lord- 
ships. I agree in the principle as to expectant heirs, Expectant 
that Courts of Equity throw around them a security 5f*g-J^"J^. 
against the efieots of their own contracts, which tectuiem m 
security no other person but those acting from dis*tracts9 as' they 
tress or ignorance receive; and when persons ^eal^^^^^^jjjj® 
with expectant heirs, there is thrown upon them the tress or igno- 
anus of proving the transaction a fair transaction. burden of 
But we are not to carry the principle to the extent PJ^J^J^^.^*^ 
of saying that an expectant heir may take out of fair b thrown 
any man/s pocket any thing he pleases, and never j^j^ng^ith 
replace it ; and it will not do setting up by a bill,^***™- 
unless you prove it, that you received as a consider- 
ation bonds of which you can make nothing. If 
you can make out that case in fact, you make out 
a case entitling you to substantial relief. But if the 
Jtf arquia of Donegal thought proper to relieve May, 

M 2 



<€ 
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July £9,1814. standing, in that situation of friend and acquaint^ 
ExpscTANT ^'^^^^ ^"^ afterwards father in law, and to procure 
HBiiL— CON- for him the benefit of a release of Bernal's demands 
— pRACTicB. upon him, it is carrying the thing too fdr to say a 
Derrecof man shall not.be placed in a situation, in which, 
founded.' to usc a homcIy phrase,^ he shall have his own 
again. 

The decree declares, " that the four several post- 
^^obit bonds, amounting together to the sum of 
^^46»500/., and also the bond for 40,000/., and also 
** the warrants of attorney to enter judgment on the 
'^same, were obtained by fraud and imposition 
^* practised upon the Marquis of Donegal, then an 
'* expectant heir; and that the l^nd of 6o,000/. 
*' was obtained by fraud and imposition on the Mar- 
quis ; and that the several bonds and judgments 
'' should stand as a security only for the sums 
'' which, on the accounts directed, should appear 
'* to be really due from the Marquis of Donegal to 
** Bernal.*' Why so ? The case m^de out on the 
part of Bemal never was this, that the Marquis of 
Donegal himself was his debtor, but that the Mar- 
quis of Donegal was debtor to May ; that May was 
indebted to him ; that they shifted the relation of 
debtor and creditor: '*And that the deeds of August 
"27, 1795, and October 18, 1800, were fraudulent 
" and void as against the Marquis of Donegal.** 
Why are these deeds fraudulent and void ? Upon 
what evidence? If the bonds and judgments though 
obtained by fraud and imposition were still to stand 
as securities for what was really due in that way of 
taking the accounts, why are they not directed so 
to stand as a security ? Then there was to be ** an 
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<< account of all the dealings and transactions be-Julyeg, I8i4 
**tween the Marquis of Donegal andBernal; ^^^^^^^^^IJ^JIT*^ 
''all and every the sum and sums of money re-BsiR.— cov-. 
" ceived by the Marquis of Donegal, of Becnal him-fl^^j^^'" 
" self, or by advances made by Bernal to May, or 
*• any other person for the use of the Marquis." 
And then follow these words ; '' and which came to 
*\the hands of the Respondent j the Marquis ^ of 
'' Donegal.** It will perhaps be in the recollection 
of some of those who now hear me^ that at the time 
this matter was argued at the bar, I put it to Mr. 
Leach to state what were the particular circum- 
stances in proof in this case, which led the Court to 
say that Berndl was not entitled to have credit 
against the Marquis of Donegal^ according to the No evidence 
usual terms of a decree, for the sums of money hej^g^^'terms^ 
had advanced to him or to any other person to his of the decree. 
use ; and why he was to be limited by the decree 
to such sums of money as he had advanced to May, 
for the use of the Marquis of Donegal, and which 
May had actually advanced to the Marquis ; the or- 
dinary decree being, as in all justice it must be, ^^ I 
** have a right to all sums of money which I have 
** advanced to you or for your use.*' . There ought 
to be something like fraud proved between May and 
Bernal, if Bernal was to have cut oif from his de- 
mand all such sums as he had advanced to May for 
the Marquis, but which May had not applied to 
the purpose for which it was advanced. To be 
sure, if Bernal was not to have against the Marquis 
an account of the sums of money which May had 
received to his use, but had not so applied them, 
the Marquis must have done great injustice ; for in- 
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J«br^ iftt4. stead pf prayiog that May might account for the 
BxncirZrT ***^* ^^ ^^ received to Us use, be so arranges his 
!»»/— coiH cause^ as to make May no longer a party to it, and 
— tEACTrcL therefore so as to make it impossible for Bemal to 
have relief for those snms whicb May-^n this way 
of potting the case-— is supposed to have received of 
Bemal for the use of the Marquis, but did not apply 
to his use. I never heard the circumstances stated 
which would justify that part of the decree; and 
having charged myself with the duty €if looking 
through the proofs, I have never be^n able to find 
any such circnmstances. 
CroM cause. Then as to the cross cause, to be sore one shonld 
ShaTct*"^*^^® thought it impossible to dismiss Ike bill. If 
diMnitied. the Marquis of Donegal had a right to have a de- 
cree directing all these accounts, cutting down these 
secorities, ordering some of them to stand as a se^ 
curity for the just balance, but totally destroying 
others of them ; if Bemal filed his bill to have an 
account taken upon the plan and the principles upon 
which he said the account ought to be taken, in 
order to do justice, surely the Court ought to make 
a decree in his cause, to give him at least tliat bene- 
fit which, as a defendant in the Marqnis*8 cause, 
they did give him ; and more especially as in the 
other cause the Marquis had not brought before the 
Court his friend May^ in whom estates were vested 
for the payment of the Marquis's debts,, and these 
among the rest as far as they could be demanded. 
Tho Marquis had not brought the Trustees beforethe 
Court ; and therefore in that cause in which they 
were made parties, unless the Court went the length 
of declaring that these reiterated securities were one 
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and all tainted with fraud, in suoh a way that noJoty«9» isi*- 
benefit .could be taken of them, Bernal was entitled ^^^^^^^^;[^^ 
to a decree to a certain extent If there was any heir.— cow- 
truth in that which Bernal stated^ that the Marquis "pj^^^***' 
was really indebted to May, and that Bernal was 
a creditor of May; if the Marquis would not permit 
his bonds to be bonds operating to the extent of the 
sum that May had his release for, Bernal was clearly 
entitled to stand in the place of May, as against the 
Marquis, to the extent to which he had been a 
creditor of May, and so far to have the benefit of 
these securities: and although the bill had been 
taken pro confe^so as against all the other Defendants 
in the mode of proceeding I before alluded to, even 
as against all these Defendants who could not be 
before the Court, and although a decree had been 
made against these Defendants, that bill is dis«> 
missed with costs to be paid to those very persons! 
Such being the very singular nature of these pro^ 
ceedings, I trust your Lordships will not think I 
have betrayed great imbecility of mind, (God 
knows my head is so much fatigued with the great 
number of causes to which I have given my atten* 
tion, that I should not much wonder at a great 
degree of imbecility,) when I say that I never 
saw a case which puzzled me more than this, and I 
scarcely know how to get out of it ; indeed without 
the assistance of my Noble and Learned Friend I 
never should have got to the end of it, for I could 
not understand it. But then to get to the end of 
this cause now, there is nobody who carries further 
than I do, or is more willing than I am to apply, 
the principle of guarding expectant heirs against the 
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Jttly29, 1814. effects of their own profligacy and ignorance. Biit 
BxPBCTAjr y^" cannot carry that to the extent of saying that 
HEIR.— coK- you shall brush away every deed that a man has 
"pRAcmcB^ ^^^^"^^^ in the course of a long. period of time 
The priocipie acting deliberately with the advice of counsel and 
ezpctimr"^ solicitors at different periods of the transactions, and 
daiHn"^*'' so shall brush them away as not to call upon the 
not ejLtend to heir expectant when he becomes possessed of pro- 
thdrcngaM-^ P^rty with which he can do justice, at least not to 
menu delibc- teep in his own pocket the money which has come 

rately entered oi i i* , -^t t 

into, 80 as not out of the pockets of other persons. Now where 
!SSJha^h® evidence is to be found which justifies this 
was actually decree I do not know. I have considerable difficulty 
them. whether, after the risk was run upon the post-obit 

bonds, we are quite justified in relieving against 
them as post-obit bonds; and yet I think we are; 
for considering the situation of confidence in which 
May stood with respect to the Marquis, and the 
sort of intercourse and knowledge of all the trans- 
actions of May which I think Bernal must have 
liad in this case, I am disposed upon the whole 
rather to advise your Lordships to make these in- 
struments a security only for the sums which were 
actually advanced to the Marquis, or to his use, 
than to say in this case that the post-obit bonds 
should be available as post-obit bonds. But the 
misfortune of the case is. as it seems to me, that 
attending to the nature of the proceedings we can 
go no further than to declare what is the fair result 
in point of principle and fact of such transactions 
as we know, and then direct accounts to be taken 
according to the principle which follows from the 
facts as we have them. I shall therefore propose to 
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3rt>ur Lordships in both the cases to come to this Jaly 99, i8i4. 
decision (reads the judgment, vide post). ' ^.--^— -^ 

BXPECTAliT 
HBIBw — cow- 
It appeared that some errors had crept into ^he "^act^gb!* 
judgmeht of the House ad first drawn up, and upon point of 
petition by the Marquis to have the mistakes ^^®c^i- ^^f^* 
fied, and the statement of his agent at the bar thati8i5. 
counsel had some additional reasons to urge, the 
parties were permitted to bring one counsel on each 
side, the Lord Chancellor observing that this was 
not meant as a rehearing, but simply to c6rrect the 
mistakes which had been made in drawing up the 
judgment On the 14th Aprils 1815, Mr. Leach 
appeared for the Respondents and Sir S. Romilly 
for the Appellant. Mr. Leach stated that he had 
not before gone into the merits, as he understood 
that the counsel on the other side rested their case 
on the want of authority in the Court to discharge 
the consent order; and he was proceeding to argue 
the case on the general merits, when Sir S. Romilly 
interrupted him, observing that it was at any rate 
incompetent now to go into the general merits, but 
that in point of fact the merits had been before fully 
argued on both sides. 

Lord Eldorif (C*) This now becomes a very 
important point with a view to the practice of the 
House, and the matter must stand over till we con- 
sider of it I apprehend the contents of the printed 
cases are to be considered a judicial representation 
as much as the speeches of counsel. 

Lord Rcdeadale. The papers at least went into No rehearing 
the merits, but at any rate the House is not to havej^" Lwd,®"** 
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Apn& 14, its judgment reviewed merely because counsel may 

V ' ^ - J have omitted to make observations. ^ 

BxracTAHT Counsel were ordered to withdraw, and were no 

8^ wBRs. "^^'^ heard in the case. On the 7th July the House 

—PRACTICE, ordered the proper alterations to be made. The 

fh?Kof corrected judgment is as follows. 

Lords, July 7, « Ife is ordered and adjudged, &c. that the order 

Order, ^^ ^^ ^ 1^ March, 1806, complained of in the 

^Urch, 1806, tt gjiij respective appeals be, and the same is hereby 

Decree, iso?/^ affirmed. And it is further ordered and adjudged 

in the first u jb^j ^^ decree of gth June, 1 807, complained of 

wrterf. ^*in the said first^mentioned appeal be, and the 

^' same is herel^, reversed. And it is hereby dci- 

^ ^'clared that the Respondent, the Marquis of 

^* Donegal, by the indenture of the 1 8th October, 

'' 1800, having acknowledged that the several post- 

^^ obit bonds of the 8th June, 1795, for 24,000/.; 

^'of the 20th June, 1795, for 12,000/. and 500/.; 

<^and of 6th July, 1795, for 10,000/.; had been 

^ given in consideration of the sums of 12,000/., 

^' 6,000/., 250/., and 5,000/., advanced, lent, and 

** paid, by the Appellant to the said Respondent, or 

'* for his use, and at his direction and request t and 

'^ it also appearing that the said Respondent's bond 

^' of the 18th October was defeasable on payment 

^< by the said tlespondent to the Appellant of several 

^^sums advanced to be advanced by the Appel- 

^^ lant to or for the use of the said Edward May in 

^^ manner therein mentioned, and such costs, 

<« charges, damages, and exifenses, as therein men- 

^^ tioned ; and it appearing by the evidence in the 

^' cause that the drafts of said deed and bond of 

^Vthe 18th October, 1800, were taken by the said 
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<^ Respondent for the puqpose of laying the saneJuly?* tsis. 
before Francis Const, Esq. in the said proceedings ^ 



BXPMTAVT 



^^ named oa behalf of the said Respondent, and hbir.— go«- 

<' were afterwards retornad by the said Respondent !^^;;[^^;^^ 

^ to the solicitor for the Appellant^ with a declara- 

'' tion that the same had been perused and approved 

'^ by the said Francis Conat, and that the said deed 

^^ and bond were afterwards deliberately executed 

^ by the said Respondent ; and the said Respondent 

*^ having dismissed his bill as against the said £d* 

^ ward May, and ezamtned him as a witness, so 

^* that no account can be taken against the said 

'* Edward May, either of his dealings or transac- 

** tions with the Respondent or with the Appellant, 

'' the said Respondent has debarred himself from 

^* impeaching the considerations of the said several 

<< securities as appearing thereon, and as stated in 

<^ the said deed and bond of the 18th October, 1800, 

^' and the said Respondentcannot now impeach the 

'' said securities for fraud or imposition, or the 

^* considerations for the aame. But it is further \ 

«< declared that under the particular circumstances 

** of this case the said post-obit bonds ought to 

** stand as a security only for the principal sums 

^« stated in the said deed of the )8th October, 1800, 

•' to have been the consideration for the same re- 

" spectively, with interest thereon at the rate of 

'' five per cent, per annum from the dates of the 

*' said bonds respectively. And it is further ordered 

" that it be referred to one of the Masters of the 

^^ Court of Chancery to take an account of what is 

«< due to the Appellant for principal and interest on 

'* the said post-obit bonds according to the declara- 

** tion aforesaid, and to take an account of what is 
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July 7, 1815. M due to the Appellant on the bond of the 18th 

BXPBCTAVT " October, 1800, according to the declaration afore- 

BBii.— cov- «< said. And it is further declared that in taking 

^nAcncfif ' ^ >^^h account the Respondent, the Marquis, must 

** under the circumstances be bound by the accounts 

'* settled between the said Edward May and the 

'' Appellant, except so far as the said Marquis shall 

'^ be able to falsify the same, or show any errors 

« or overcharges therein, &c. ftc.** The remaining 

part of the judgment consisted < of directions for 

taking the accounts on the above principles. 

The decree of dismissal in the cross cause was 
rewrsed. 

Agent for Appellant, Colb* 
Agent for Respondents, Lyon. 



SCOTLAND. 

AfPEAL FROM THE COURT OF SESSION, (1ST. DIV.) 

Arbuckle — Appellant. 

Taylor and others — Respondents. 

April 27, May It seems that where a partner of a firm prosecutes for an al- 
1, 1815. leged theft of property belonging to the partnership, and 

^ ^, ^ an action is brougntfor a malicious prosecution and wrong- 

ALLBOED ous Imprisonment, neither the company nor the other in- 

liALxcxous dividual nartners can be dealt with as prosecutors merely 
FR08BCOTIOV because the property belonged to the nrm. 
ous mpRi- " I^ seems that an action for a malicious prosecution cannot be 
soHMBNT. sustained, though the accusation be false, if the prosecutor 

can show probable cause for the charge. 
Dicente Lord Eldon, Chancellor, that a magistrate is 
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bound to terminate bb commitment for further examina^ April 87> Maj 
tion within a reasonable time, otherwise he will be liable in ]» 1816. 
damages; but the inclination of his opinion was that the "■ ■ v '*^ 
provisions of the act 17Qli cap. 6» dia not apply to com- allbobd 
mitmenU for further examination. ^^^^^^^ZL^ 

PROSBCUTION 
• AND WRONO- 

"^ 0U8 IMPRI- 

SONliBVT. 

^T a sale of the thinnings of Lord Roseberry's Facts and dr* 
woods near the QueenVferry, Arbuckle the Appel* J^^^^°^ ^ 
lant> and Messrs. Taylor and Sons Respondents, 
Wood-merchants^ in Queen's-fenry, purchased seve- 
ral lots. Arbuckle and his servant in bringing 
home their wood by mistake, as the Appellant 
maintained, fixed upon a \o% belonging to the Tay- 
lors, and carried with them some small trees worth 
about 10^. out of it. William Taylor, one of the 
partners of the firm of Taylor and Sons, wrote to 
the Respondent, Salmond, Procurator Fiscal for the 
county of Linlithgow, to prosecute Arbuckle for 
theft, in his (Taylor's) name. Mr. Salmond ac- 
cordingly, in his own name and that of Taylor, pe- 
titioned the Sheriff Substitute of Linlithgow, who 
granted a warrant to apprehend Arbuckle and his 
servant for examination, and they were apprehended 
accordingly, on the 23d March, I8O9. Arbuckle ver- 
ballyoffered bail toanyamount, buttheSheriffSubsti- 
tute refused it, and committed him to prison, under 
a warrant dated 25th March, ] 8O9, for further exa- 
mination, or until he should be otherwise liberated 
by due course of law. No copy of this warrant was 
given to the Appellant. Arbuckle then wrote a 
petition to the Sheriff substitute repeating the offer 
of bail, but his agent neglected to present it. The 
Appellant then petitioned the Court of Justiciary 
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April 27» May and Lord Armadale made an order appointing him 
V^ ^ , to produce a certified copy of the warrant, but none 
ALLTOBD auch could be immediately found. The application 
MosS^ow**^ Lord Armadale was read to the Sheriff Substitute, 
AND wROHG- who still rcfuscd bail. The warrant, or a copy of it, 
aovMsirr.* had been sent to the Sheriff Depute, who sent instruc- 
tions to receive bail, and transmitted a copy of the 
warrant in obedience to Lord Armadale's order* 
On the 28th March, Cunningham intimated to 
Arbuckle that though be was committed for further 
examination, be was ready to bail him. Arbuckle 
took no notice of this^ expecting to be liberated on 
bail by the Court of Justiciary, and he was accord* 
ingly liberated on 29th March, by warrant of LcHtl 
Armadale, on bail for 100/., to appear and stand 
trial within six months. 
Action. The Appellant then brought an action for a ma- 

licious prosecution and wrongous imprisonment, 
at common law, and under the statute 1 701, cap. 
6, against the Taylors as a company and as indivi- 
duals, and against Salmond the Procurator Fiscal ; 
and against Cunningham the Sheriff Substitute, 
concluding alternately for the penalties under the 
statute 1701, or damages at common law. 
Defences. For William Taylor it was stated in defence, that 

he had probable grounds for the accusation, and 
acted ionAJidt. For the firm and the other indi- 
vidual partners it was answered that the petition 
on which the warrant of commitment was granted 
was in the name of William Taylor only, without 
the knowledge of the others, and that they had no 
concern with the matter. For Salmond the Procu- 
rator Fiscal, it was stated that he granted his coti- 
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carreaoe in consequence of a written inforina-Apnl87,May 
tion signed by the private complaiber ; and for / ' _^ j 
Cunningham, the SheriiF Subetitiite, it was an-ALLsoBB 
swered that he acted legally and according to hiSp^J*/^^^^ 
dtity. ^»» waowG- 

After some previous proceedings, the Lord Ordi- soviarr. 
nary (Bannatyne) pronounced an interlocutor as-Jadgmentof 
soilzieing Cunningham, on the ground that no^^jf^^*^" 
written petition for beine admitted to bail was pre- Court of So- 

sion &88O1I' 

seoted to him, and that even if it hud^ the commit^zieing the 
inent being for further examination, fie was entitled ^^******"' 
to refuse the liberation on bail, and that there was 
nothing stated as a ground at common law for hold^^ 
log the commitment malicious or injurious ; assoil* 
zieing Salmond, because the signed information 
would have warranted an application by him as 
Procurator Fiscal, and that the only concern he had 
with the matter, further than giving his concurrence 
as Procurator Fiscal, was as agent for William Tay- 
lor, in which view no circumstances had been stated 
which could make him personally responsible for 
any irregularity or wrong supposed to have takeo 
place in the proceedings ; also assoilzieing the firm 
of Taylor and Sons, and the partners as individuals, 
who had taken no part in the proceedings, and 
therefore were not responsible. As to William 
Taylor, an additional condescendance was ordered. 
To this judgment the Court adhered, except as to 
the Taylors, with respect to whom the Lord Ordi- 
nary was instructed to receive an additional conde- 
scendance of what he averred and ofiered to prove 
against them, both as a company and as individuals. 
A condescendance and answers were given in, and 
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April e7> May a proof taken, from which it appeared that there 

V *^^^' J was probable cause for the prosecution, and the 

ALLBOBD Court unanimously assoilzied the Defenders. From 

MAncious^^ this judgment Arbuckle appealed. 

AKD WRONG- For thc Appellant with reference to the alleged 

aovumi^' illegality of the aK>de of prosecution by Taylor in 

his own name, ad vindictatn publicamf were cited 

the cases of Lockhart v. Lee, July 1751 . — Robb v. 

Halliday, 1767, Maclaurin Crim. Ca. 299. — GeddU 

V. Dempster, ^oy. 1767.-— Ztf Matte v. Jardine, 

July 1797, Macl. Crim. Ca. 382. — Dundas v. Belsh, 

Jan. I8O6. And as to the point oiBonaJides, Jar- 

dine V. Creech, 22d June, 1776- — Anderson v. Or- 

miston, Jan. 1750. — Grame v. Cunningham, March 

l765.—fFoodsv. Gordon, March 1812. 

For the Respondent,' W. Taylor, with reference 
to the point of probable cause, were cited ; Lindsay 
V. Kinloch, Burnet Crim. Law, 328, n. — Jamieson v. 
Napier, Kilk. IBO.-^Hendersanv. Scott, Feb. 1798, 
Fac. Coll. Grame v. Cunningham, March 1765, 
Sel. Dec. For the Respondent, Cunningham, Fife 
V. Ogilvie, 176^. 

Sir S. Romilly and Mr. Adam for Appellant ; 
Solicitor General for Scotland for Respondents. 

Julvio, 1815. Lord Eldony (C.) A cause, in many respects of 
****^ ■ great importance, was heard before your Lordships, 
in which Hugh Arbuckle, a wood*merchant, and 
Burgess of the Royal Burgh of Queen's-ferry, is the 
Appellant ; and this case embraces demands for da* 
mages against William Taylor and Sons, merchants, 
in Queen Vferry, as a company, and against William, 
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John, and Patrick Taylor, individual partners of July 10, I815. 

the said company ; Geoi^ Cunningham, Sheriff ^'-— v-"— ^ 

Substitute of Linlithgowshire; and William Sal- malicious 

raond, Procurator Fiscal of the Sheriff Court of the^«^^«™^ 

County of Linlitheow ; and when I have had the ous impri- 

80NHENT 
honour of stating to your Lordships the nature of 

the several demands made by the summons, in this 

case, against the several defendants, I am satisfied 

that such of your Lordships as are conversant with Siogalar ^rac- 

the proceedings in English Courts of Justice, will j^||^„,*'|||°^ 

be surprised to find that, according to Scotch forms. «^*^" ^^d»- 

*^ ... . - ' mages where , 

persons can be joined in an action for damages, the causes of 
where the causes of the damages are so perfectly t^l^ dif^ 
different in their nature as these are stated to be/*^""^*. 
This action was raised by a summons which is 
printed in the book now before me, and which I 
shall take the liberty to read. The summons is in 
these terms : — ** Hugh Arbuckle, Pursuer, insists in sommons 
'' an action of wrongous imprisonment^ damages, &c. 
*^ against Messrs. John Taylor and Sons, merchants, 
" in QueenWerry ; and John Taylor, Patrick Tay- 
'' lor, and William Taylor, all merchants there, the 
" individual partners of that firm." When I state 
that this is an action of wrongous imprisonment, it 
will strike your Lordships as singular that the sum- 
mons is against Taylor and Sons, as a company, 
and against the individuals who form the firm, tak- 
ing both the company as prosecutors, and the indi- 
viduals as prosecutors. The summons is also against 
William Salmond, who is here stated to be Procu* 
rator^Fiscal ; and George Cunningham, Sheriff Sub- 
stitute of the county of Linlithgow ; and when I 
come further to read the summons^ you will find 

VOL. III. N 
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July 10, 1815. that this is an action of daaiages against a company^ 
'"•^"'>^"''*^ and the individuals of it supposed to be prosecutors, 

ALLEGED ,, , , .'"^ . .... 

MALICIOUS and also against the magistrates, that is, involving 
I»? w^i^ *^® prosecutors, and the magistrates acting on the 
ovs iHPRi- information given by the prosecutors in one action 
of damages, saying as to some of them, *^ you ought 
^^ not to have prosecuted, this is a malicious prose- 
" cution ;** and to others (the magistrates) " you 
'^ ought not to have committed me, and therefore 
'^ for that wrongous imprisonment I seek damages 
Inconvenience** against you/' The inconvenience we should fisel 
epractice.j^ this part of the island from such a proceeding is 
this ; that when the question as to the magistrate 
Y% a short one, whether he has acted rightly as a. 
magistrate, or not, he is made party to a proceeding 
in which all the examination is gone into, as to 
what were the motives of the prosecutors, and what 
the circumstances that might furnish an inference 
as to whether others acted rightly or not ; however, 
this I understand is not contrary to their practice. 
Then it goes on to state, ** that by the common law 
^* of this kingdom, the wrongous imprisonment of 
'* any of his majesty*s liege subjects upon illegal 
** warrants, maliciously or unduly obtained, or ob- 
** tained or used on false pretences, or wrongous 
** imprisonment in any way, or wrongous personal 
** apprehension or detention in prison, without just 
** cause and legal warrant ; and in general the op- 
" pressive and illegal infringement of the liberty of 
^* the isubject in any manner, are grievous injuries, 
'* more especially to a merchant in considerable 
'' trade, whose credit may be thus ruined ; which, or 
^^ any of them, entitle the suffering party to ample 
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" redress." Then the summons proceeds to 8tateJul^io,i8l5. 
tlie Act of the 8th and Qth Sessions of the first Par- ' v-^— ^ 

. ... ALLEGED 

iiament of King William, cap. 6^ by which it is malicious 
provided « that all informers shall sign their infor- 1^^^'^^^^^^^^^ 
" mations. and that no person shall be hereafter ^us impbi- 

, 1 • • 1 •• /n 1 SONMENT. 

" imprisoned for custody^ m order to t^ial." (Reads ^^t agaiiut 
the provisions of the Act pointing the attention ot^Fp^^^ i»- 

I TT -11 I J /. 1 prisonment 

the House particularly to the words ** for custody 170I. 
" in order to triaL^*) 

Your Lordships will find that this summons has No conclusion 
no such conclusion as there was in the case ofmong^to^i^" 
Andrews and Murdoch, viz. to have it declared that »no'o?n<i in- 

, . I 1 1 I • /T- J • • capacitate the 

the magistrate had lost bis otnce, and was mcapacir magistratesyas 
tated from holding any public trust in future* This ^ndrew^v?' 
summons concluded only for the damages whiieh.^""^^,^»J^^- 

, • . , X II- an/e, vol. a. • 

the statute gives^ and X mark that circumstance 401. 
because it enables me to lay out the case a point, < 
agitated at the bar, in that case of Andrews ,v* .. 
Murdoch, whether it was competent for the injured 
party to proceed in Scotland, without what they call 
in that country, the concourse of his Majesty's Ad- 
vocate, when he concluded that a magistrate should 
be deprived of his office, and be declared inpapable of 
public trust. In that case it was further contended, 
— not successftilly contended, — that, w.ith ri^speqt to 
those sums which are given to the party imprisoned, 
these being pains in the nature of penalty, the party 
could not sue for them without the concurrepce of his 
Majesty's Advocate. But I think it was pretty well 
understood both at the bar and by your Lordships, in an action 
that as those pains and penalties were given in thCgj^"^^^*' 
nature of damages to a^subject who had been injured, eluding bniy 

. P , 111 , •; ., for the nioney 

It was not necessary^ it tie concluded on the Ac( ofpenaiticsiuicier 

N 2 
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Jifiy 10, 1815. Parliament only for these pains and penalties, that 
^' he should have the concurrence of his Maiesty'g 

ALLEGED j • j i • - . 

MALICI0V9 Advocate ; and indeed it is obvious that a proceedings 
Imd wrJng^ requiring a magistrate to be prosecuted to the extent 
ouB iMPRi- of being declared incapable pf acting again i« very 
8tat.iroi,cap.^'^rent from that which merely calls upon him to 
6, the concur- make Compensation in the shape of damages ; and it 

renc6 0fthe ,., ,. .. . 

King's Advo- would be an extraordinary proposition to say that a 
necessary— •^^^J®^* could not ask for compensation in damages, 
iecui where unless the King*s Advocate joined with him in so 

the coDclusion .. _ ? |.| . •!' 

18 for incapaci- doing. I mention this, however, because it becomes 
wWratioD "^^^ material when we are considering whether this 
Whetherthe IS a commitment for fiKther examination in a case 
aa relates where no double of the warrant has been eiven, to 

soJeJy to com- ^ ^ - ^ ^ . 

mitments for advcrt to the ci rcu m Stan CCS , that it is a point of con- 
order to trial, tcntion between the parties, whether thisact of wrong- 
*^'"**^.*^**^ ous imprisonment relates only to commitment for 

to oomnut- * . i i i 

ments for fur- custody k) order to trial, or whether, under some 
tj^*^®**^*"*" general words in a subsequent part of the Act, it re- 
lates also to commitments for further examination ; 
for if your Lordships should be of opinion that it 
relates to a commitment for futher examination, 
wit(i reference to the damages to be recovered, it 
would follow also that commitments for further 
examination had connexion with the clause disabling 
the magistrate, if his Majesty's Advocate chose to 
concur, and it is with that view I have pointed out 
to your Lordships the importance of that distinction. 
I would just notice as I pass, that the Appellant 
in one of the cases is stated to be a timber-merchant, 
and in the Respondent's case he is stated somewhat 
flippantly, I think, to be Hugh Arbuckle, describing 
himself as a timber-merchant^ a circumstance which 
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was noticed at the bar, and led perhaps to our hear- July 10, I815. 
inc more evidence on that head than was necessary, ^"'v^— ^ 

rrn i fLM T L ALLEGED 

The summons then states, "that Messrs. JohnicALicious 
« Taylor and sons, &c. and the individual partners ^^^^*;^^^^^^ 
" of the firm, especially William Taylor the acting ousimpri- 
** partner, as an individual, and W. Salmond the 
" private agent, employed by W. Taylor, in behalf 
** of himself and the company,and Procurator Fiscal, 
** &c. and George Cunningham, SheriiT-substitute, 
^' &c. had committed these injuries against the Pur- 
" suer in the following manner : — Upon the 23d 
^^ and 24th days of February, I8O9, he attended 
** Sales of the Weedings of Lord Roseberry's 
" Woods," &c. &c. (His Lordship here read at 
length from the summons the facts as there set forth, 
and of which the substance has been before stated ; 
and after reading that passage where the Pursuer 
statejd his apprehension, and that '* no double or copy 
'' of the warrant, &c. was then, or had since been, 
** served on the Pursuer, or in any way furnished to 
" him,'' his Lordship continued.) With reference to 
this I would state that, unless it be different by the The statute 
common law, it appears to me that the statute doeSq^*^'^^ 
not require, where an information is eiven to a.ma-copjrofthe 

1 , , 11. magistrate's 

gistrate, and where the warrant goes merely to brmg warrant mere- 
the party before him, that there should be a copy ^^ ^*|j[?8^ 
of that warrant given to the party. This is not the bim, should 
(Warrant upon which this question turns ; it- tnrns the party, 
upon the warrant for further examination, which the 
.warrant afterwards made out has been contended to 
be. 

The Pursuer then proceeds to state — *' That the . 
** officer merely showed him the paper, which he 
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July 10,4815.^' termed the warrant against him, and also against 
MAocious " Wm. Allan his carter, as charging thetn with the 
PROSECUTION « crime of theft, and appdintiny: them to be carried 

AND WRONG- -r - •* i /* . ,? rwtt 

ousiMPiii- " to Lmlithgow for examination. They were ac- 
soMMENT. (c cordingly then carried from the Pursuer's house 
" and trade at OueenVferry, like bommon felons, 
" in the custody of two sheriff's officers, to Linlith- 
•* go w, between seven and eight o'clock of theevcn- 
^'Mngof the 23d of March, ISOp. When they 
" arrived at Linlithgow upon this evening, it was 
" however found too late to examine them that 
" night ; they were therefore dismissed under con- 
" dition that they should return on the morning of 
" the 25th of March, then current." 

This circumstance has been observed upoa as a 
circumstance of aggravation ; that when they came 
before the magistrate on the evening of that day, 
he took their word of promise that they would return 
the next morning but one. It might perhaps be 
irregular on the part of the magistrate so to act, and 
I do not mean to say that the circumstance of his 
having done so might not be considered as evidence 
' of the motives upon which he acted in other parts 

of the proceeding ; but 'it is impossible to say that 
that irregularity, taking it merely as such, could 
prove that his motives were* malicious,- or that the 
irregularity can be treated as a circumstance in itself 
decjsive, and I am surprised that it has been so 
much dwelt upon. 'Then the sdmmons proceeds- - 
" The sheriff required no security for his re- 
** appearance. Accordingly they did voluntarily re- 
** tufn for re-examination at the time appointed; 
^* and being examined^ the Pursuer stated the whole 
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'* facts above set forth, every circumstance of which Julj lo, 1815, 
** was before, and 9II alonfir, perfectly known to the ^v——^ 

■ , . - n t J I ALLEGED 

« accusers/ And as frequently happens, they on malicious 
the other hand say, " many of these circumstances '^^^™[^' 
** we did know, many we did not know ; but thereon* impbi- 
'' were many other circumstances which both you 
^' and we ktiow,'and which you have* not stated/' 

Immediktely after this examination, the following 
deliverance, it appears, was pronounced by George • 
Cunningham. — " Linlithgow, March 25, I8O9 — 
*^ The Sheriff-substitute having considered the fore- 
^^ going petition (viz. of Taylor) and declaration 
'^ emitted by Hugh Arbuckle, wood*D3erchant, in 
" -Queen Vferry, one of the persons therein com- 
*^ plained upon before him this day, as on paper 
*^. apArt, grants warrant- to the officer^ of Court, to Warrant of 
^* carry the person of the said Hugh Arbuckle to the ^°^'*™*"^' 
** gaol of Linlithgow, and to incarcerate him there- 
"in; the keepers whereof are hereby required to 
^^ reeeive and detain the said Hugh Arbuckle in goal 
" for further examination, or that he is otherwise 
** liberate in due course of law.'* Your Lordships 
see that this is a warrant, as it is expressed, for fur- 
ther examination ; but then it is contended on the 
other side, that it is only colourably a warrant for 
further examination, and that these words-^-or that 
he is otherwise liberdted in due course of i^nv-^make 
it not a warrant for further examination, but a war- 
rant for safe custody, in order to trial ; that is what 
they contend* 

The Pursuer then states, and the fact is, *' that Verbal offer of 
" he instantly offered security for his appearance at ^^ «^«cted. 

any after diet of examination, and bail to any 
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July 10, 1815. '' amount to underlie (as they call it) the law, for 

^"*^v~^ " the crime of which he was accused, and demand* 

MALICIOUS ^ ed on these conditions to be set at liberty ; but 

I^d^wrJnc- " *^** application was rejected by the said George 

ousiicpRz. <' Cunningham, who declared that the crime was 

w»iiiccNT. u common theft, and not bailable, and verbally or- 

'^ dered that the Pursuer should be instantly lodged 

/^ in the lower room of the prison of Linlithgow, 

'^ which is set apart for the confinement of common 

^* thieves." I do not find that in this warrant; "and 

^' this order would have been carried into execution 

^^ if the magistrates of Linlithgow bad not taken it 

'^ upon themselves to instruct their gaoler, that 4ie 

*^ should be confined in a more suitable apartment 

^^ of that gaol. As soon as he found himself thus 

'* most illegally committed to prison, the Pursuer 

'^ with ibis own hand likewise wrote out and sub- 

*^ scribed an application to be admitted to bail. This 

" petition was immediately carried to a person of the 

'^ name of James Watson, writer, in Linlithgow, to 

" be presented to the Sheriff-substitute, by him, as 

" iftgent for the Pursuer; but that he afterwards on 

-^^ the same evening returned it to the Pursuer, and 

" informed him that the Sheriff-substitute would not 

^^ receive bail; and the said George Cunningham, in 

'^ direct violation of the said Act, did refuse to admit 

*' the Pursuer to bail, and did not serve him with a 

*' warrant of commitment within 24 hours, as requir* 

<< ed by the statute, and did not till between the hours 

" of ten and eleven o'clock in the forenoon of the 

'^ 28th of March following, intimate that he was 

''^ then ready to admit the Pursuer to bail, as will 

'^* appear from a written instrument of intimation to 
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** that effect, to be also produced with the said sum- Joiy 10, 18I6. 
** roons, in which it was falsely pretended that the ^"***v— *-^ 
^' Pursuer had been imprisoned and detained for kalicxovs 
" further exapiination, although no further exami- '^^^Ji^ 
'^ nation ever was sought, or took place.!* ous impki- 

, ^ Vour Lordships will permit me to observe here, '^**'**^' 
that where a person is committed to custody for 
trial/ by the Act to which I have referred, a petition ^ 
may be presented to the magistrate^ requiring that Under the 
the party may be bailed ; and it has I believe been JlJJtiS^ for 
universally agreed, that the petition must be in Dein^admitted 
writing. The house will recollect that in the case of in wndng. 
Andretos v. Murdoch^ we had a great deal of discus- 
sion as to whether we could falsify a date, but it ' 
seemed to be admitted that the petition must be in 
writing, and then the magistrate was to cognosce 
whether the offence was bailable ; if it is bailable, he 
is within a certain number of hours to admit the 
party to bail ; and here your Lordships observe the 
materiality of the exact date of the petition. Now 
in this case there can be no doubt whatever with re- 
ference to this application, that the petitioner fails, 
because in point of fact, though the party did write 
out his petition — considering this as a commitment 
not merely for further examination,and insisting that 
even if it was, he had a right to be liberated on bail 
— though he did prepare such a petition, he gave it 
to this Mr. Watson in order to be carried to the 
Sheriff^ and Watson never did carry it; and the The petition 
consequence is, that the Sheriff never having re-^^^{^^* 
ceived the petition, it is utterly impossible to that the ma- 
charge him with neglect of duty, as if it had been SotbeclMifed 
delivered. with the < 

tequenoes. 
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Jufy 10, 1815. Then the Pursuer states, that '^ he remained in 

^"^"^^'^^^"^ << the prison to which he was committed in manner 

MALiftous *' above mentioned, at one o'clock of the afternoon 

I« wjSSS!^ " ^f Maroh 25, 1809 ;" and he further states, « that 

ouaiMffai- « Messrs. John Taylor and. Sons, and William 

« Taylor as an individual, and William Salmond, 

^' the accusers, and' George Cunningham, most ilk- 

^^ g^ify omitted to lodge with any of the magistrates 

^' of Linlithgow, or their gaoler, or keeper of their 

^ prison, a warrant expressing the cause of tbePar- 

^^ suer*s imprisonment, in terms of the foresaid Act.** 

It serins that Now if a warrant expressinfi: the cause of the Fur- 
by the statute, , ■ 

the written suer*s imprisonment myst be so lodged, though the 
MM^t^ commitment be only for further examination, then 
cause of com- this allegation is right'; but on the other hand, if 

mitment need . ^ i • i • ■ 

be lodged with the Statute means only (hat the warrant is to be 
]£e prisro In ^odg^ where the commitment is for custody for 
order that a trial, then, as there was no such commitment for 
may be fiii^ custody^ for trial, unless this can be considered as 
°JU°*^J^^j^ such, in consequence of the insertion of the words, 
tedyoniywhere << or that he is Otherwise liberated in due course of 
mentis for" '' law,'' that allegation likewise must fail. 
^?to teiai. "^^^ Pursuer further sUtes, that he afterwards pre- 
sented a petition to the High Court of Justiciary, 
and that Lord Armadale gave a deliverance, and 
appointed the petitioner to produce a certified copy 
of the warrant ; but he was npt able to get a copy of 
it, for that neither the warrant nor a copy thereof 
was to be found even in the possession of the She- 
rifPs clerk nor in his office, nor in the possession of 
George Cunningham, which facts he next morning 
reported in writing to the Lord Armadale. It 
appears that a copy was afterwards transmitted by 
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Mr. Hume^ the Sheriff-depute of the county, and«^«ly io,i8id. 
uiK)u the receipt of that, Liord Armadale bailed the ''^"v'^*^ 
Pursuer in the amount of 100/. to stand trial within xALieioos 
SIX months on any indictment for the crime alleged ; 'JJ^^^^ 
and in consequence of this, after having: obtained ®^^'''^'- 
this warrant for his liberation,' he was at last released 
from his:Confinement, after having been confined a 
close prisoner three days and a half upon what he 
calls ^* the above-mentioned most groundless, false, 
'^ and malicious charges, and without being allowed 
** to find bail, or having access to the warrant of his 
** commitment, notwithstanding the terms bf the 
** statute above quoted." He then alleges himself 
to be' a wood-merchant in considerable trade, both 
home and foreign, with a large stock on hand, and 
many dealings that required his constant presence 
and superintendance, and that he had until he sus- 
tained this most grievous injury always preserved his 
chikracter and credit unimpeached; and then the 
conclusion of the summons was as follows ; and 
here your Lordships will see the manner in which 
they join together persons in the same action for 
different species of injury, and involve them all in 
the expense of the litigation, not merely as it effects 
themselves, but as it effects others. He first con- 
cludes ** that John Taylor and Sons, merchants in Conclusions 
*• Queen 's-ferry as a company, and J.Taylor, P-mons!*"**^ 
*• Taylor, and W. Taylor, all merchants, and indi- 
** vidua! partners thereof, and the said W. Taylor 
« personally and as an individual, and the said 
** William Salmond, Procurator Fiscal of the said 
" SherifTs Court of Linlithgow, dnd the said George 
'* Cunningham, Sheriff-substitute thereof, ought 
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and should be decerned anrd ordained by decree of 
the Lords, &c. to make payment to the Pursuer 
MALicrouB ** of the sums of money following, viz. the said 
"^wao?^" " Messrs. J. Taylor, &c. as a company, and the said 
2!l!Jf-" ** •'• Taylor, P. Taylor, and W. Taylor, individual 
^ partners thereof and the said W. Salmond, con- 
" janctly and severally.** Your Lordships know 
very well what would become of pleadings in this 
country if we were to hear from an English lawyer 
the words I am now about to state — " or at least 
** such or any of them as may be found to have 
** committed the wrongs or injuries libelled, of 
^^ 5,000/. of solatium^ damages, and expenses, sus- 
'^ tained by the aforesaid wanton and groundless 
^^ chargeexhibited against the Pursuer, and by his 
'* being wrongously imprisoned and detained in 
*^ prison in consequence thereof/ Then he proceeds 
to pray as to the said George Cunningham *' that 
** he may pay 2,000/. Scots, which is the statutable 
*' penalty, together with 33/. 6s. 8d. for each day 
^* the Pursuer was detained in prison after refusing 
*' his application to be admitted to bail, being the 
<< pains of wrongous imprisonment inflicted by the 
** aforesaid Act of Parliament on the transgressors 
** thereof^ or of such other penalty as the said Lords 
'' shall determine to have been incurred by the* said 
** George Cunningham in terms of the aforesaid Act 
^^ or otherwise. And in case the said George Cun* 
^^ nlngham should not be found liable in penalties 
5< according to the said statute, that he ought and 
'' should be decerned, &c. to make payment to the 
^' Pursuer of the sum of 200/. in name of damages 
'' at common law. And further that the said Messrs. 



ON APPEALS AND WRITS OF ERROR. lyj 

*^ John Taylor and Sons as a company, and thesaid^ juiyio, isis. 
** &c. individual partners thereof, and the said W. "— ->^— ^ 
^' Salmond and G.Cunningham, ought also to be icaliciou^ 
*• decerned by decree aforesaid jointly and severally 'J^^^J^ 
" to make payment to the Purser of 1 ,000/. as the ous impri- 
** expense of this process. 

This being the summons, the defences for John Defences. 
Taylor and Sons, and John Taylor as an individual 
partner, were to this effect. The present action 
concludes against the defenders John Taylor and 
Sons, and John Taylor as an individual partner of 
that concern, for 5,000/. damages, for an alleged 
wrongous imprisonment of the Pursuer. The de- 
fence against this action is, that the petition on 
which the warrant of commitment was granted was 
not made out in the name of John Taylor, nor of 
John Taylor and Sons, but in the name of William ' 
Taylor, one of the partners, and without the know- 
ledge of the others, and they therefore insist that 
they should be assoilzied with expenses. Patrick 
Taylor puis in the same defence. William Taylor, Defence of w. 
who is the individual who gave in the information, jjjjpjjj^j^ble* 
insists that he is not liable in damages, for that he<»»««*?*^*^ 
had good, or at least probable, grounds for the peti- 
tion and complaint which was presented to the 
Sheriff by the Procurator Fiscal in his name ; and 
that the facts having been proved by the declaration ' 
of the Pursuer himself, he was incarcerated for fur- 
ther examination by the Sheriff: that the facts were 
also proved in a precognition which was taken before 
the Sheriff, and that the defender acted bondjide in 
the whole transaction. The Procurator says he had 
nothing to do with it but in his character of agent. 
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July lOy 1815. and Cunniogham says he is not liable under the 
'^^—v— *-^ circumstances, which as far as they related to him 
MALICIOUS are not correctly stated by the Pursuer. 
IS^'wi^"^ To dispose' first of the whole of the Taylors, 
0U8 iHPu- except William Taylor, it is a singular thing to be 
First as^to the ^"''^ to be contended that if an individual thinks 
Taylors as a proper to proseoute for stealing property which be- 
as individuals, longed to that individual anfl others in partnership^ 
TaW^^* though nobody appears in that prosecution but that 
individual, yet because the projierty was the property 
of the partnership, it is therefore to be dealt with as 
a prosecution by all the individuals in that partner- 
ship. However, the Court g^ve Arbuckle an op;- 
portunity of making out this sort of case ; that this 
was a proceeding on the part of the partnership ; 
that William Taylor acted under their directions ; 
that all the expenses and trouble the Pursuer was at 
was in consequence of the conduct of the partner- 
ship, and that it was in truth their prosecution, that 
is, a prosecution of the company. It appears to me 
at least, upon looking into the evidence, that there 
is np possibility of maintaining these facts, and the 
consequence is that William Taylor must be looked 
The judgment upon as the Only prosecutor. The interlocutor, 
them*cfc«r1y therefore, in as far as it assoilzied all the other 
right. persons of the name of Taylor, appears to me to be 

clearly indisputable. 
Then as to the With respect to Salmond, it was contended that 
Fii^a.'*^'^ because having the character of Procurator Fiscal, 
he also interposed himself in this instance by his 
advice and assistance to the person who was the 
prosecutor, he was conjunctly liable^ It seems to 
me, however, that unless he appeared, (lot merely 
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as an adviier, but actually as a prosecutor, therejaljio, 1815* 
could be no ground for including hiiii as a party, ^^'•^"v^'-^ 
and therefore I think the suit was by the Court ofMALicious 
Session rightly disposed of as to hira, Is^B^'oHof 

With respect to those, then, alleged to have been ous imp&i- 
concerned in the prosecution, there remains oi^'yHralsowM 
the case of William Taylor, which deserves a good properly as- 

, , 'J ^- soilzied. 

deal more consideration. Case of W. 

It was said that the property alleged to be stolen Taylor, the 
was of the value of 10^. only, and that it was iia-c^or. 
possible for any man under the circumstances toi , 

conceive that Taylor could honestly charge Arbucklq 
with a 10^. theft in these articles. With respect to • 

that, your Lordships will permit me to say that I have 
found considerable difficulty in the case, not because 
I should not know how to deal with it if it were an 
English case, for then I should know what were the 
proper modes of proceeding ; and I think I should 
know the principles upon which, if an action for a 
malicious prosecution were brought, I ought to ad*, 
judge that case. But I cannot be sure what are the 
principles (and I do not think I have had a great 
deal of assistance upon that point) upon which the 
Court of Session acts in such cases — first, as to the 
form of proceeding ; and, secondly, as to the grounds 
upon which such an action for a malicious prosecu- 
tion can or cannot be supported. In this case it waa 
very strongly objected at the bar that the magistrate^ 
Mr. Cunningham, proceeded on nothing more than 
a petition of Taylor, signed by Taylor, but not Whether the 
sworn by him. On the other hand it was con^l^^gt be sworn 
tended that that was the usual mode of proceeding ^^^^]^^ 

^^ signed. 

in Scotland ; and if your Lordships will look at the 
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JuIt 10, 1815. terms of the Act of Parliament to which I have re« 
^— ^v-— ^ ferred) you will find that it speaks of the informa- 
iAucrons tion being signed by the party. Whether that in- 
Imw^v^ formation signed by the party must by the Scotch 
OU8 iMPBi- form be also sworn by the party signing it, is more 
Thou^k ^^^^ ^ ^^^ undertake at this moment to state, 
were true that Supposing it, however, to be insufficient for the 
tioD ought to magistrate to proceed upon without oath, I do not 
be swom, yet apprehend that an action for a malicious prosecution 

aproeecntor rr - r 

proceeding on can be sustained against the person who gave the 
i^oramdra information without swearing to it ; for it is not an 
cannot on that jnJQfy qh ^hg p^rt of the person who gave the in- 
liable in da^ formation, unless it can be shown that it was put to 
mXious pro-l^™ to swear to it, and he refused to do so. 
Mention, un- With respect to the history which William Taylor 

less It was pat . i* ■ . . » j i 

to him to gives of tbis transaction, 1 cannot undertake to state 

iZ^S >« f"»y J iMit I think I can give your Lordships a 

and he refused, general representation of it, which will enable you 

to understand it, after first stating that I conceive 

By the law of that by the law of England an action for a malicious 

actfonVor^ prosecutiou Cannot be supported unless it is proved 

malidouspro-jQ ^jjg satisfaction of the jury that it was malicious, 

secution can- . . 

not be sup- and that it was without probable cause. It has been 
u*wM mrii^ stated, and I think correctly, that admitting it to 
cious, and also be .malicious, yet if there was probable cause for it 

without pro- - %' t r t ™ . .«• « ■ ■ 

baUe cause, the verdict cannot be for the Plaintiff; and that ad- 
mitting it to be without probable cause, if it was 
not malicious, the verdict cannot be for the Plaintiff, 
the fact of the want of probable cause, however, being 
to be considered as evidence of the malice. But still 
it is but evidence ; and if the jury should conclude 
upon the whole that there was not malice, such an 
action cannot be maintained. And the reason is 
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this, that if there be probable cause for the prosecu-JuJyio,i8i5. 
tion, the policy of the law requires that men should ' v-*— ^ 
be protected who bring forward accusations founded halicioos 
upon probable cause ; and it would a great deal 1^°" r^n'g!' 
too much to say that every prosecution which failed, ous tmpri- 

80NMBNT 

though there should be ever so much probable cause 
for it, must be considered as a prosecution for' which 
the prosecutor is liable in damages. The law there- 
fore protects the prosecutor, unless you can say that 
he has acted maliciously, and that there was no 
probable cause for his proceeding. 

Now it was very strongly represented at the bar 
that this was a most flagrant and iniquitous case of 
malice and oppre8sion«-*of malice most evident by 
the nature of the information given by Taylor — of 
malice most evident by the nature of the evidence 
which was stated. I think it does appear that Taylor 
did not like Arbuckle. It is probable that they had 
disputes about elections, and that Taylor had in his 
mind a determination to prosecute Arbuckle if there 
was probable cause for the proceeding. But it ap-» 
pears from the evidence that when these two parties 
were contending to whom the property belonged, 
Arbuckle himself, while asserting that the property 
was his, had no difficulty in stating to Taylor, who 
was likewise a merchant in considerable trade, that 
he (Taylor) was a thief with respect to those 
articles, and that he (Arbuckle). was determined to 
prosecute him. 

. It appears that there had been previous sales at 
these plantations ; and it is a clear fact from all the 
evidence that theft, or something like it, had been 
very . common. Upon this occasion Taylor and 

VOL. III. o 
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July 10, 1816. Arbuckle had both attended at the sale. (His 
Lordship here stated the evidence as bearing upon 
the question whether there was probable cause for the 
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Avo^wROMo!' prosecution, and then continued.) Under these cirr- 
ous IMFBI* 
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Condact of 
themagb- 
trate. 



cumstances the question is not what any one of us 
may believe as to whether Arbuckle did or did not 
steal this wood* I should be sorry if any thing said 
by me should make any one suppose that I thought 
he did. I think no such thing. But the question is 
whether these circumstances do not aflbrd that sort 
of probable cause upon which one might be charged 
with this species of theft who himself said that he 
would charge another with this .sort of theft under 
pretty nearly the same circumstances ; and whetheri 
regard being had to the policy of the law, the charge 
can be said to have been made both maliciously and 
without probable cause. I do not mean here to 
conclude the subject, for a reason which I shall 
presently state ; but I take it to be a principle of 
Scotch law, because I think it ought to be a prin- 
ciple of every law, that a suit would not lie against 
William Taylor, the prosecutor, if there was pro- 
bable cause for the charge, even taking the accusa- 
tion, when you come to sift the matter, to be per- 
fectly false, and taking Arbuckle to be just as honest 
a man as Taylor himself can be. 

The next thing to be considered is the conduct of 
Mr. Cunningham, the Sheriff-substitute. It has 
been asserted at this bar that the case, with respect 
to proceedings in Scotland as to magistrates, is of so 
much consequence, and prottetion is so justly due 
to those who are to act in the administration of the 
law, that I am sure your Lordships will not refuse 
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a further consideratioQ of this point -in the way I Julyio,i8i5. 
put it. I am quite ready to admit, aud I think it """""^v— *^ 
would be imprpper if I did not avow it as avALicious 
principle admitting of no judicial denial, that ][|^^^^Jy^^ 
where an act of parliament points out to a judge <>"» "cpri- 
that he is to do a thing which is prescribed by that where an act 
actof parliament, do it he must. It siirnifies no-ofi»r!»mcnt 

, . , , . , -T t L pre«cnoc8 any 

tbihg what his motives may be. He mtist obey the thing to ma- 
legislature^ and give to the king's subjects the f J^^not do tt 
benefit of that law which the legislature has be is liable in 
enacted ; and therefore if hq declined to do any thing whatever his 
which he was bound by the act to do, it is not^^'*^^""^ 
enough to say (that which I dare say may be said) 
that he meant to act most accurately and honestly ; 
but the question will be whether he has omitted to 
do that which he was bound to do. 

I see it argued in the cases here that, attending tocommitmenu 
the principles of this statute of 1701, a commitment J^|^2^ 
for further examination ought to be considered as «tand upon 
standing upon the same principle as a commitment principles dil^ 
for custody in order to trial. It would be quHe;*';;[[|^£^ 
answer enough to say that if it is not so considered for custodjr in 
by the statute, the statute must decide, for the^' 
present, upon the subject And supposing the 
statute not to have decided it, I; cannot bring myself 
to think it would be a wholesome doctrine that a 
commitment for further examination should be • 
looked to in the same way, or upon the same prin--^ 
ciple, as a commitment for custody in order to trial. 
If I understand the law upon this subject^ a com« 
mitment for further examination is not a proceeding . ^ 

against the party, hut a proceeding for his benefit. 
It is a prooeeditig with a view to fn^otoct him against 

o 2 
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July 10, 1815. a commitment for trial, if during a resonable time 
^""^^''*'~' for examination it can be found that there is no 
MALICIOUS ground upon which there ought to be a cOmmitbaent 
AWD^w^Roiro^ ^'^^ custody in order to trial. And if you were to 
OU8 iMPRi- gay that where a party is committed for further 

soHiiCBirr 

examination bail shall be required before that further 
examination takes place, you put him to this incon- 
venience, that he must give security to stand a trial 
which he may never have to stand. I take it there- 
fore to rest upon quite a different principle. .At the 
same time what I said in the case of Andrew v. 
me^OTfor- Murdoch, I repeat in this ; a commitment for fur- 
' ther examina- ther examination must not be made use of as a 
be made use of commitment for custody in order to trial, and there- 
mentfwTiii, ^^^ ^^^ '^^ ^^^ very properly limited it? the law 
andtheexa- has said that it shall be a commitment for further 

roination must • ^. ^ ^ t i -^r- i_i ^• 

takeplaceina^^Animation, to take place witnm a reasonable tune. 
time°oUier. What is a reasonable time may be difficult to say ; 
wise'an action whether one, two, three, four, or five days ; for what 

will lie against % u» a* • ^ ^ l 

the magistrate. ™^y be a reasonable time in one case may not be 
so in another, but a magistrate is bound to terminate 
his commitment for further examination within a 
reasonable time, )and I cannot entertain a doubt 
that an action might be maintained against a magis- 
trate for committing for further examination, if bis 
view and purpose in so doing were to put the party 
• under the same hardship and oppression as would 
belong to a commitment for custody in order to trial ; 
but then, if you can sustain an action upon that 
ground, you must state your cause of action accord- 

Munioch, vuT. Now in the case of Andrews o. Murdoch^ if I do 
Mif, vol. 11. ^ misrecollect the cireumstanees of that case-^it is 
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very difficult to pledge myself to accuracy, with aJuly io> i8i5. 
head which has so much upon it as mine has — but if ^^-^v— *-^ 
I do not misrecollect the circumstances of that case,MALicioo8 
it was there areued that the commitment was forf*^"f ^"^^^^ ^ 
further examination, to which the statute of 1 701 did ous impri- 
not apply. It was contended on the other hand, 
that according to the terms of the warrant it was 
not a commitment for further examination, but for 
trial, and that even if it were for further examination 
the statute applied. It was then again said, that even 
if the act of 1701 applied to commitments for further 
examination, which the commitment there was con- 
tended to be, yet as a late statute (39 G. 3. c. 49) had 
passed, which in consequence of supposed seditious 
crimes had given the magistrate a power of requir- 
ing bail in a larger amount than had been author- 
ized by the former statute, the party must be kept 
under that warrant, while a correspondence took place 
with the Lord Advocate in Edinburgh, in order to 
know whether he would have more bail than was 
required under the statute of 1701, and eventually 
there he did insist upon further bail. If that case 
of Andrews v. Murdoch i» cited for what was done 
there, it will be recollected that in consequence of 
the importance of that case, both to the subject and , 

to the judges of the country, which judges always 
deserve every protection that can be given them, as 
far as protection is given on the principle that 
justice must be done them, and that they must not 
be harassed for acts which they have done in the 
fair and conscientious administration of justice, with- 
out fear or favour, it was thought proper to remit 
that case to the Court of Session. 
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July 10, 1816. Then we are told further that the magistrate did 
wrong*-^and I am sure I cannot take upon myself to 
say it is otherwise— «iD taking the declaration with- 

ous iMPRi- cognition under the suhsequent circumstances stated 

at the bar. 
LordCbancel- If I were to State my own opinion upon the sab- 
Ih^rtha?^ ^ j^ct, I should say that the strong inclination of that 
tormsofstatote opinion is that a warrant lor further examination is 

of 1701 do not ■ 

apply to war^ not a warrant in respect of which the terms of the 
fbrthCT^xami- ^^tute apply. But I do not mean to 4X)nclude my^ 
natioa. self by any thing I shall now say upon the subject ; 

I think, however, 1)hat this warrant may fiiirly be 
considered as a warrant for further examination ; for 
though the words are '' for further examination, or 
^^ that he is otherwise liberated in due course of law,** 
he might be liberated by due course of law before any 
further examination. If, for instance, the Prosecutor 
had come and stated that he had discovered circum* 
stances which satisfied him that there was no inten- 
tion to steal, there would have been no occasion for 
further examination, and I think it would have been 
rather too much to say that, because the warrant bad 
these concluding words, it was not a commitment 
for further examination. ^But then it is said, if it 
was a commitment for further examination, you did 
not further examine. The question, however, is 
whether the reasonable time for further examination 
had elapsed before the Pursuer was relieved by Lord 
Armadale^s order; and next, whether the action 
could be sustained upon such a summons as this, 
supposing the warrant to be under colour of a war- 
rant for further examination, a warrant for quite a 
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I 

diflerent purpose, which it would be wrong to ioa- Julyio,i8i5. 
pute, unless that was specitically complained of as >^^— ^ 
such, and precisely proved to be so. max.iciou8 

It has therefore struck me that the proper way of^^^^^^l^ 
disposing of this case at present will be to affirm °^« impri- 

. SONMBNT. 

the interlocutors as Co the complaint against the 
company, and the individuals of that company, who 
were not Prosecutors ; to affirm them, also, as far 
as they assoilzie Salmond, who was acting in the 
character I have pientioned ; and with respect to 
William Taylor, my judgment certainly as an £n^ 
glish Judge would be conformable to the judgment 
of the Court of Session, that he also ought to be 
assoilzied ; not because I think Arbuckle guilty, or 
that he is otherwise than innocent, or that he would 
not turn out to be innocent if the case were sifted to 
the bottom, but because on English principles such 
an action could not be maintained, unless the Pro- 
secutor had acted maliciously, and without probable 
cause. I think under the circumstances it cannot be 
justly said that there was not probable cause to ac- 
cuse ; and indeed Arbuckle himself has so far given 
evidence against himself, that he threatened the 
same accusation against the other, if they turned out 
to be his property ; and I cannot say that the cir- 
cumstances do not amount to a probable cause for 
inquiry and investigation, carried on under the form 

of accusation. Upon these rounds I should be for. ^^, 

•1 • . «T.ii- m , • . . LordChanccI- 

assoilziemg William Taylor, but not being quite lor thinks that 

sure what are the grounds upon which, in adminis-oaght'tTbc^' 

tering the law of Scotland, I should proceed, I«»«>ilwedbe- 

should humbly call on the Court of Session to re- probable cause 

view their determination. And with respect to the^^* P"^ 




But 
nion 
cause as to 
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July 10/1815. Sheriff-substitute, though it is my own individual 
opinion that he ought to be assoilzied also, yet con- 
sidering what this House did in the case of Andrews 
and"^roi1g- ^- Murdoch^ and considering of how much import- 
OU8 iMPRi- ance it is to the magistrates of Scotland that this 
And also matter should be fully investigated, and clearly 
thinksthatthe understood ; -and likewise considering that it is of 
ou^rtobe B^ill greater importance to the Lieges in Scotland 
assoilzied ; ^^at they should clearly understand what the duty 
isofopi- of the magistrate is, I should propose to remit the 
e^s^to ^ cause for review as to Taylor and Cunningham, and 
Actn should to affirm the interlocutors as to the rest. If ypur 
for review. Lordships should adopt this mode of proceeding, I 
think the whole .will be settled. I am, however, 
aniLious to say that the view I take of this case is 
not one in which I ought to be understood as part- 
ing with this case under any notion that I impute 
to Mr. Arbuckle any things but only maintaining 
that principle of law, which in this part of the island 
is established, that the public interest requires that 
a prosecutor should be protected if he acts without 
malice, and has probable cause for the proceeding. 

Judgment remitted for review as to Taylor the 
Prosecutor, and Cunningham the Magistrate ; — 
affirmed as to the other parties. 

Agents for Appellant,. Campbell. 
Agent for Respondent, .Grant. 
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ENGLAND. 



AP1>£AL FROM THE COURT OF EXCHSaUER. 

Blake and another — Appellants. 
Veysie, Clerk — Respondent. 

A PARTY can only succeed in his suit secundum allegata etJu\y27, 18 14. 
probaia^ and, unless the case proved corresponds with the^^^'y ^» ^®*^- 

case Jaidy the suit cannot be supported, though the part^ ' ^-^^^ 

makes out in evidence a case which might be a good one ifnxHBs. — 
it had been properly laid in the pleadings. And, therefore, ^^^^^^ 
where in the answer to a bill for tithes certain customary 
pajrments were alleged, and'some payments, which from 
their smallness appeared to be customary, were shown in 
evidence, without making out the moduses as laid, the 
Court of Exchequer, without directing an issue to try the 
existence of any customary pajrments, decreed for the 
Plaintiff, and the decree was affirmed by the Lords. 



T EYSIE, clerk. Rector of the parish of Ply m tree, Bill filed, 
brought his bill for tithes in kind against Blake and''""*^' **^- 
Harris, two of the parishioners. In the answer 
certain moduses were alleged as to several of the 
tithable articles, viz. seven-pence for every milch cow 
depastured in the parish, in lieu of her milk ; one 
penny for every colt in the parish ; four-pence for 
every hogshead of cider, made from apples growing 



jgo 
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July«7, t8i4. in the parish ; two-pence for every acre of meadow 
. ^^* ^] land in the parish, in lieu of the grass made upon it ; 
TZTBBB.^ and one penny for every garden in the parish, in lieu 
practVcb. ^^ *^^ tithable things therein produced : all payable 
on Easter-day in every year. The plaintiff having 
taken issue upon the fact of the existence of the 
moduses, some evidence was given of payments which 
from their small ness appeared to be customary pay- 
ments, but without making out the moduses as 
laid in the pleadings. The Court of Exchequer 
decreed for Plaintiff, and the Defendants appealed. 
It was contended for the Appellants that an issue 
ought to have been directed to try the existence of 
the moduses. On the other hand it was insisted 
that even the evidence for the Appellants, taken by 
itself, had not made out their moduses as laid ; and 
that from the whole of the evidence taken together 
it was clear that no modus existed, and that no issue 
ought to be directed. It was also contended on the 
authority of Coggan v* Lonsdakj 1404-5, Gwill. 
Tith. that the modus was badly laid, because it ought 
to have been stated to whom it was payable, and for 
what period, and what particular parts of the lands in 
the possession of Defendants were covered by it. 
(Lord Redejtdale. — I doubt th^t objection would go 
to every parochial modus. In the case of Coggan 
V. Lonsdale^ there were particular circumstances. If 
it is laid as a parochial modus, it will cover the whole 
parish.) They say two-pence for every acre of meadow 
land, but they don't state whether they mean ancient 
meadow, pr what. They say it is payable at Easter, 
but for what period ? {Lard Redesdak.-^The true 
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Way would have been to lay it as payable at Biaster July 87, isu. 
for a year from the preceding Easter. It is material, ^^ * ^ ' 
for in a case of modus, it must appear for what period tithbs.*-- 
it is paid.) ^'^^"•-^ 



^RACTIGB. 



Sir S. Romilfy for the Appellants ; Mr. Dauncey 
for the Respondent 

Lord Redesdule. A Court of Equity would some* 
. times direct an issue where all the circumstances were 
not alleged with the strictness necessary at law. There 
appeared fo be conflicting cases on this subject, and 
be proposed that the consideration of the matter 
should be adjourned, in order to give an opportunity 
for further examination. 

Lord Eldan (C.) He concurred in that, more 
especially as the case had come on so late in the 
aession that it had been utterly impossible to make 
the proper inquiries into the doctrine and practice of 
the Court of Exchequer as to the granting of issues 
in these cases. 

/ . . . 
Lord Eldon (C.) The question in this case is juiv5, isis. 

whether a decree of the Court of Exchequer in-^^^S*""*** 

England— by which it was referred to the Deputy 

Remembrancer to take an account of tithes due to 

the Respondent as Rector of the parish of Plymtree, 

in the county of Devon, and payment thereof was 

ordered to be made to the Respondent by the Ap* 

pellants — ^is justified by the pleadings and evidence 

in the cause. 

Thd Respondent had filed his bill for payment of 
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July 6« 1815. tithes in kind, to which the Appellants answered, 

^""^2^ alleging moduses or customary payments with respect 

M0D98.-P- to several of the tithable articles, viz. ^d. for every 

PRACTICE. milch cow, id* for every colt, 4d. for every hogshead 

of cider, 2d. for every acre of meadow land, and 

1^. for every garden, payable at Easter, &c. 

The Plaintiff took issue on the fact as to the exist* 
ence of the moduses^ and the Court was of opinion 
t-hat they were not proved in such a way as either to 
warrant a decree that they existed, or even to call 
for an issue to try whether they did or not. It was 
not contended here, nor could it well be, that the 
evidence was such as fully proved the existence of 
the moduses as laid, but it was insisted that the 
matter was left in so much doubt that it was more fit 
to direct an issue to try whether there were such 
. moduses or not. In that view the person who had 
now the honour to address their Lordships had 
directed his attention to the case. Now the De- 
fendants could succeed only secundum allegata et 
probata^ according to what is alleged and proved. 
In this view it does not appear to me that the case as 
to the moduses is proved. But whether they might 
have sustained a defence, and established moduses, 
if laid in some other way, I do hot undertake to say. 
But here there is no sufficient evidence to support 
the allegations, not even so much as according to 
the principles and practice of the Court called for an 
issue. It would give me satisfaction to hear whether 
my noble friend approves of the view which I have 
taken of the case* 

Lord Redesdale. My view of the case is similar 
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to that which has been stated. The difficulty is toiuly6, I815. 

frame any issue upon the answer that accords with ^""*^^^~^ 

—^ ' ' TITHB8 "•" 

the evidence. The Defendants have not laid theMoDus.l- 

moduses in the pleadings according to the case which^**^^""* 

appears upon the evidence. They may contest the 

PlaintiflTs claim in another suit ; but here there could 

be no issue directed, because if it were it must be 

something new arising out of the evidence^ and not 

out of the answer or pleadings. There is certainly 

some evidence of payments which from their small- 

ness appear to have been customary payments. The 

Court, however, did right with respect to the present 

case. But the Defendants may in another suit put 

the proper modus in issue* 

Appeal dismissed, and decree affirmed. 

Agent for Appellants, Bleasdale, Alexander, and 

Holme. 
Agent for Respondent, Edmunds. 
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ENGLAND. 
APPEAL FROBf THE COURT OF EXCHEGtUSR. 

St. Barbe TREGqNWELL — Appellant. 
John Sydenham. Elder, and John 1 » ^ . ^ 
Sydenham, Younger \ Respondent,. 

May 2, July WHBR£VBRlaiid,orany intet'estinland, whichwoolddescend 
27, 1814. July to the heir at law« is deyised for purposes which the law 
7>ii#i815. ^ ^^ u^j^ permit to take effect, the heir at law shall have the 
^■^^ benefit of the interest so devised as undisposed of, whether 

^mohTiKQ *® testator intended that he should have it or not; for 
TAO6T.— PKR. there is this distinction between the case of a devisee and 
PBTuiTT. that of an heir at law, that the devisee takes by force of 

the intent of the testator, and can only take what is ^ven 
him by the will ; whereas the heir at law takes whatever is 
undisposed of, not by force of the intent, but by the rule 
of law. Therefore where A. devised lands to his son B. for 
life, remainder to the first and other sons of B. in tail male, 
remainder to the second, third, and other sons of A. suc- 
cessively in tail male : and in case there should be no such 
issue male of A.'s body, or the same should become extincti 
then to trustees for a term of 60 years, to retain the rents, 
&c. and apply them in the purchaseof lauds to be conveyed 
to such person as should then be in possession by virtue of 
his will of certain other estates therein mentioned, for life, 
with such remainders as would continue the estates as long 
as possible in the testator^s name and blood ; and after the 
trusts should be executed, or the term expired, the estate 
was limited to C. for life^ with remainders over: and it hap- 
pened that the person so in possession at the time when the 
conveyance could have been made.of the lands to be pur- 
chasea as above was one not in existence at the time of A., 
the*testator's death, and the uses were considered as in the 
event too remote and void — It was held by the House of 
Lords, reversing a decree of the Court of Exchequer, Uiat 
the conseauence of the &ilure of the intermediate devise 
was^ not tnat the next devisee became entitled as if there 
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hud been no sudi inteitnediate devise, which was theMays^Julv 
opinion of the Court of Exchequer, but that the trusts of^» 1814. July 
the lands to be purchased as above resulted to the heir at^' ^'» ^®^^- 
law, , """"—v 

The Court of Exchequer appeared to consider the trusts of""'* ^'^ ^^^* 
the term under the above circumstances as void in their ^*"y^^ 
creation. Lords Redesdale and Eldon seemed to consider iprrurrr. 
them as only void in event. 



X HIS was a bill by two devisees under the will after Bill filed, T. 
mentioned against the heir at law, and the executor^* ^^^* 
of the survivor of the trustees named in the will, to 
have it declared that the trusts of a term of 60 years 
created by the will were void, as being too remote 
under the circumstances, and that the Plaintifis, aa 
next in interest, were entitled to the lands comprised 
in the term discharged of the trusts. 

The bill stated in substance that Humphrey 
Sydenham by his will, dated February 25, 1737, Will of Hum- 
devised and bequeathed his estates in the parish of ^«^f ^ ^* 
Astington, in the count/ of Somerset, to trustees Attington 
upon certain trusts and to certain uses ; and amongst 
others,, upon the determination of certain terms 
therein mentioned, to the use of bis son, St Barbe 
Sydenham, for life ; and^ after the usCial remainder 
to preserve the contingent remainders, remainder to 
the first and other sons of St. Barbe Sydenham in 
tail male ; remainder to the eldest daughter of St. 
Barbe Sydenham, and the heirs of her body, with 
like remainders to the second and other daughters of . 
St. Barbe Sydenham ; remainders over, with the 
ultimate remainder in fee to the testator's right 
heirs. 
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May s, Joiy The tcstator then devised his estates in the parishes 
^iifi8i5?^^f I^^'^crto" 81"^^ Brushford, in the said county, to 
^— v^—' the same trustees^ to the use of several termors and 
^nsvvnvG pci'sons who had estates for life given them by the 
'"^"— '"-will, and amongst others to the said St. Barbe 
Dulverton Sydenham for life, with remainder to his first and 
estate. other SOUS successively in tail male, remainder to the 

second and other sons of the testator in tail male ; 
Limitations of and in case there should be no such issue male of the 
esUte?jM*e° testator's body, or the same should ^become extinct, 
of failure of (hen as to that part of these estates called Coombe, 

issue male of - ^, » , Ti-n « i r i 

testator's body, the Clawes, Andrews Bui, &c. to the use of the tes- 
FiRst PABT. (ator's brother, Floyer Sydenham, for life, remainder 
to his first and other sons in tail male ; and, after 
several other remainders for life and in tail, remainder 
to the Plaintiff, John Sydenham the elder, for life, 
remainder to his first and other sons in tail male, with 
the ultimate remainder in fee to the right heird of 
the testator. 
8IC0KDPART. " Aud as to all the rest of his manors of Dulver- 
Tru^s!" ^* ^^^ ^^^ Briishford Sydenham, and all other his 
** estates in the parishes of Dulverton and Brushford, 
*^ to retain the same in their hanfds and custody, for 
** and during the term of 6o years ; and during the 
^' said term to receive the rents and profits thereof; 
*^ and to grant leases for one, two, or three lives, 
" until they should have received thereby the sum of 
^* 179500/., which his will was they should apply to 
'^the uses following, viz.: when they should have 
<* received 2,500/., to lay out the same, together 
^* with such interest as they should have made there*' 
*' from, or from any part thereof, in some real estate 
^^in some or other of the parishes and counties 
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** therein mentioned ; provided the same be not in ^^y^j^^l^, 

« • ■ . . *^ • 1 #- 1 1 /i- i_ 37,1814, July 

*' tithes appropriations, or tithe-free lands (trom the 7, n, 1815. 

" purchasing or keeping of which he thereby ^ v— ^ 

" earnestly exhorted all- his posterity and kindred —resulting 

** that should receive any estate by virtue of his trustv--per- 

^* will) ; and at the same time to settle the same 

^* estate, so purchased, on such person for life, as 

*^ by virtue of his said will, should then be in pos* 

*' session of his estate at Astington ; or in case, by 

^* suffering a common recovery or otherwise, his said 

^^ Astington estate should be in other hands, then on 

*^ such person as would, in case no such common 

** recovery or other thing had been suffered or done 

^^ for the disinheriting such person, have been in 

^* possession of the same by virtue and according to 

** the intent of his will ; and so, from time to tim^ 

<< as 9Qon and as often as the further sum of 2,500/. 

'' should be raised, as therein before directed, until 

^* the whole sum of 17,500/. should be so raised, 

^^ should lay out the* same, together with its several 

'^ interests as therein mentioned, in some or one of 

^' the parishes therein before directed, to be settled 

*' on the several persons for life as should be, or - 

** should have been, in case no such common* reco- 

** very or other thing tad been suffered or done, on 

^* each of the said times, in possession of his Asting- 

^^ ton estate in pursuance of that his will ; with such 

<< remainder that on each of the said several settle- 

^^ ments the said estates to be settled be so settled in 

" pursuance of that his will as might continue the 

*^ said estates, so long as it should please God, in the 

'< blood and name of the said St. Barbes. And after 

^* the said 17,500/. should be sohiised, then to raise 

VOL.. HI- p 
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May 2, July « the further sum of 2,500/., to be laid out in some 
7/11, 1816. ** real estates in some or one of the parishes of Dul- 
''"-"v——^ « verton, Brushfdrd, flast Ansley, Baddleton, or 

HEIR AT LAW. ^ ^ 



— RESULTING Baddiogton ; and at the same time to settle the 

ER" ff 
PRTUITT. 



TRUST.— PER- w gaid estate, so purchased, on such person for life 
^* as, by virtue of that his will, should then be in 
'^ possession of the estate of Dulverton ; or in case 
** of suffering a common recovery, or otherwise, his 
" said Dulverton estate should be in other hands, 
^^ then, on such person as should, in case no such 
** common recovery or other thing had been suflfered 
** or done for the disinheriting such person, have 
** been in possession of the same by virtue and ac- 
" cording to the intent bf his will, with such re- 
^^ mainder as might continue the same, as long as it 
*' should please God, in the name and blood of the 
^* Sydenhams. And after the said two sums, amount- 
'^ ing to 20,000/. and expenses, should be raised for 
** the said uses, or determination of the said term of 
'' 60 years, then to the use of his said brother 
" Floyer Sydenham for life, with the remainder to 
'' his eldest and other sons in tail male : " and, after 
such other remainders as he had limited with respect 
to .the first part of the Dulverton estate, remainder 
to the elder Plaintiff for life, remainder to his first 
and other sons in tail male, &c. with the ultimate 
remainder in fee to the testator's right heirs. 

The bill further stated that Humphrey Sydenham 
the testator, died in 1 757, without having altered his 
will, leaving only one son, the said St. Barbe Syden- 
ham, and two daughters ; that St. Barbe Sydenham 
entered on the estates so limited to him for life, and 
had two daughters, Ellery and Katharine, but no 
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male issue ; that Ellery died unmarried in her father's May 2, July 
life-time; and Katharine, who intermarried with 7/11^ 1315"'^ 
Lewis Dymock Grosvenor Tregonwell, also died, ^— ^v— ^ 
leaving only one son, St. Bar|>e Tregonwell (thef^^^g^^^^-. 
Defendant) ; that St Barbe Sydenham died in 1 799, trust.— pbr. 
leaving the said St. Barbe Tregonwell his grandson paiju^g ^^ 
and heir at law, and as such heir at law of the issue male of 
testator; that St. Barbe Sydenham, Floyer Syden-BarbeTrMon- 
bam, and the several intermediate devisees. havincr'^^H' "°'"* ' 

. . . o existence at 

died in the testator's life-time, or without issue male, death of tes- 
the Plaintiff, John Sydenham the elder, became en-Si^ull of A». 
titled to an estate for life in possession in the pre- ^^^K^n estate, 
mises of Coombe, the Clawes, Andrews Bill, &c. ; 
and the Plaintifl^ John Sydenham the younger, to 
an estate tail in remainder therein ; that the said St. 
Barbe Tregonwell was tenant in tailof the Astington 
estate ; and that as to the second part of the Dul- 
verton estate, one of the trustees of the term had 
died, and the same had become vested in the other 
trustee, Lucas, alone, but that the trusts had not 
been executed. And the Plaintiffs insisted <^ that 
** the limitations of the estates and premises, so 
** directed to be purchased by the money to be raised 
" by means of the said term of 60 years, were too 
** remote, and were beyond the limits allowed by law 
'* for the limitations of estates by devise ; and that the 
*' trusts declared by the said will of and concerning 
•' the said term of 60 years were contrary ib the law 
** and policy of this realm, and therefore wholly void " 
■ " and of no effect, as tending to create a perpetuity." 
And the said bill prayed ^* that the trusts declared and Pmjtr of the 
** expressed in and by the said will, concerning the ^ ' 
^' said term of 60 years, might be declared void, and 

P2 
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May 2, July '< that the Defendant, Robert Tristram Lucas, 
7, n, I815"/" executor of the surviving trustee named in the 

V ' " will, might be declared to be a trustee thereof, or 

^rLITlthIo " ^^ ^he remainder thereof, for the benefit of the 
TRpsT.— PBR- « Plaintiffs, according to their respective riehts and 

PBTOITY. • r a 

^^ interests as aforesaid ; and might be decreed to 
" transfer or assign the same for the remainder of 
" the said term of 60 years to the complainants 
*• (Respondents) ; or as they should appoint for their 
'< use and benefit, according to their estates and in- 
" terest in the premises." 

To this bill St. Barbe Tregonwell, the heir at law, 
then an infant, answered by his father and guardian, 
submitting his interests to the protection of the 
Court. After issue joined, and proof by witnesses 
for the Plaintiffs of the material allegations in the 
Decree, Mty bill, the causecame on to be heard : and on May 15, 

15 1S14 J ' 

1807, the Court "declared that the trusts of the 
•* 60 years' term were void, and that the Defendant 
^^ Lucas was a trustee thereof for the benefit of the 
*' Plaintiffs according to their respective interests :*' 
and decreed '^ that the said Lucas should convey and 
'< assign the estate and premises comprised in the 
** 60 years' term to the Plaintiffs, or as they should 
** appoint, for the remainder of the said term, to 
'' attend the inheritance of the said estate and pre- 
'• mises, &c." 

From this decree the Defendant, St. Barbe Tre 
gonwell, the heir at law, appealed. 

Mays, 1814. For the Appellant it was contended, Ist. That the 

trusts of the term might be executed by applying the 

• doctrine in Humberston v. Humberston, 1 P. Wms. 
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332. 2d. If they could not, they resulted to theMay 8, i8i4. 
heir at law as undisposed of. Arnold v. Chapman, v^*^ 
1 Ves. i08.-^Grosvenor v. Hallaniy n. to ^ri^A*— resulting 
v.Rmy 1 Bro. Ch. Ca. 61. In Jackson v. Hur-H^l^^:^^^^^- 
locky hmh. 487, a distinction was taken; but no Humberston ' 
^ such ificety existed here. How could the devisees ^•^^'^"y^^^ 
take what^never was devised to them, and what was 787.— Pre. 
never intended to be given them ? Gibb. £q. R. 

128.— 
Grotveoor r. 
For the Respondents it was argued, with reference Hallam, 

to the first point, that the person who was to take a 

vested interest must come into esse within a life or 

lives in being, and 21 years and some months after. 

Here he could not be ascertained till failure of issue 

male of the body of the testator, which might not 

happen for two centuries after. The case of Hum- 

berston v. Humbcrston had no application whatever 

where the object of the testator was to render the 

property unalienable as long as by the rules of law 

he could ; and the Court, to effectuate the intention 

as far as possible, executed the will cypres. But 

here the C'ourt could not execute. The testator had 

left it undefined who should take. There will be 

some one in existence to take the interest, he says^ 

but whether you find him a month after my death, 

or a century after, is uncertain. The longest period 

within which an executory interest must vest is for a 

life or lives in being, and 21 years and some months, 

allowing for the period of gestation. Duke of Nor- 

folk's Case. — Lamb v. Archer. — Phipps v. Kelynge^ 

&c. cited by Fearne, 6th Ed. 435, 468, 470, 532, 

6 J 6. so that if the devise may transgress the limits 
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May 2, 1814. permitted by the rules of law, it is void. Here the 
^^ v~-^ limits mieht be transgressed before the trust could 

BBIB AT LAW. ° • • i ^ i- ii • i • i i • 

—RESULTING be executed, and it therefore fell witbm the objection 
pbtdTt7^^"' as to perpetuities. {Lord Eldon (C.) Do you tneaa 
to contend that the mere circumstance of uncertainty 
who is to take after an estate tail, where a recovery 
may be suffered, and all behind it goes^ renders the 
limitation void?) — ^Though an executory devise might 
be shaped so as to make the devisee uncertain, till 
Vid. Fearne. the instant appointed for the rising of the executory 
6ih Ecl.(n.) estate, yet it must be limited by the rules of law. 
Here before the interest could be vested, the trustees 
must enter, the money must be raised whatever 
might be the value of the estate, the purchase musf 
be made, and the lands settled. Might not the 
vesting of the interest be thus suspended beyond the 
^ limited period ? besides, how could the trust be exe»< 

cuted ? were they first to raise (2,500/. in the course 
of 20 years, and purchase and convey the lands to 
one person, and then wait for another 20 years, and 
purchase and convey the lands to quite a different 
person, whp might come in esse after the proper 
time ? This point was but little reli&d upon below by 
the other side. 

Then as to the second question, which was chiefly 
relied on below, the distinction was well defined in 
the cases. If it be a devise of a certain portion, giv- 
ing over another, and that other cannot take eflfect, 
it cannot go to the devisee, because the devise to him 
is so far limited, and it results to the heir at law ; 
but if it be a devise burthened with a chaise which 
cannot be executed, the charge sinks for the benefitof 
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the devisee. In Arnold v. Chapman, the devise was May 9, I814. 
made minus a certain portion* and the devisee could "^^""v-""*^ 

BBXR AT I«AW 

only take what was given. The case of Crwe v.— rbsultiho 
Barley, 3 P. Wms. flO, proceeded on the same dis-JJlJJ'J^'***" 
tinction, being in unison with Arnold v. Chapman^ 
where tlie devise was minus wliat had been previously 
taken out of it The case o{ Jackson v. Hurlockwas 
that of a devise coupled with a charge, which could 
not be executed, and it was held that the charge sunk 
for the benefit of the devisee. So in Wright v. Raw^ 
I Bro, Ch. Ca. 61. and Barrington v. Herefordy ibr 
cit.f proceeded on the same principle. If this dis- 
tinction prevailed, it disposed of the argument as to 
the intention of the testator ; in the cases stated^ it 
was not the intention of the testator that the charge 
should go to the devisee, but the Court would not 
raise the charge for a purpose which he as little in- 
tended, viz. for the heir at law ; but the testator had 
said that, after the money should be raised for the 
said uses, the estate should go to the next devisee, 
and the uses being void, the devisee became imme- 
diately entitled. And where a term was created for 
certain purposes, when the Court said that these 
purposes could not be executed, it could not create 
other purposes. Here lands were devised subject to 
a charge of 20,000/. for certain trusts, which could 
not be executed ; and on the principle of Jackson v* 
Hurhckj and Wright v. Raw, the charge was not 
to be raised at all, but must sink for the benefit of the 
next devisee. The term itself could not arise, unless 
the trusts could be executed. It most rise for this 
purpose, or not at all. 
In reply it was innsted that the principle of the 
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Mays, 1814. case of Humberston was applicable. It was admitted 
-.,» TTT""^^ ^^ *he decree that the term was well created. The 

HEIft AT LAW. 

— RBSYLTiiroonly question was whether the trusts of it could be 
PBTDiTY^**"*"^*^^*^^- As to the other point, this was not the 
case of a charge. The trustees had the legal estate 
till a certain period arrived^ and if the trusts could 
not be executed, they must result to the heir at law ' 
as undisposed of. The cases cited on the other side 
were those cases where the whole was first devised, 
and then an exception made for an illegal purpose, 
which being void the devise became absolute. But 
this was a distinct interest. 

Romilly and LeaCh for Appellant; Hart and 
Roupell for Respondents. 

JolyS7»i8i4. Lord Eldon (C.) If I were under the necessity 
of giving a decided opinion upon this cause now, 
I should be disposed to advise your Lordships to re- 
verse this decree of the Court of Exchequer ; but 
though I think I should be justified in that, yet, con- 
sidering the great authority of the Court from which 
the cause came, and that we have had no opportunity 
of ascertaining with accuracy the grounds upon which 
its judgment proceeded, I think it my duty to advise 
your Lordships to allow this cause to stand over. 

Lord Redesdak. I concur in that, and the more 
readily, because the cases cited in support of the de- 
cree have not satisfied my mind ; and the result of 
the whole is an impression different from that which 
was produced on the Court below. But it is due 
particularly to the very able Judge at the head of that 
Court, to consider well the nature of the question. 



ON APPEALS AND WRITS. OF ERROR. 205 

and the result oFall the cases, where the view enter- July S7>i8i4. 
tained of them is different from his. This is, besides, ^— *v-*-^ 

. ' ' HUB AT LAW. 

a case of great importance with respect to other de — rbsvltiito 
cisions ; a very ruling case with respect to the rights pbtuitT'**" 
of real property, and it is of great consequence, that 
whether reversed, or affirmed, it should be decided 
on very sufficient consideration. 

Lard Redesdale (after stating thecase).-^Theeffect July i, isi^. 
of this decree is to put the term of 60 years entirely 
out of the will, as if it had never been there, and to 
give up the lands to the next tenant for life, as if he 
had been the immediate devisee. I confess my mind 
does not in that respect accord with the decree of 
the Court of Exchequer ; it appears to me impos- The tmsu of 
sible to hold with the Barons, that the trusts are void Toid, but only 
as to the term of 60 years ; I do not apprehend that ^J^J^J^^J- 
the trusts are altogether void, but only that the con- lands to be 
veyances of the lauds to be purchased are in certain ^\^ fhe trust 
events what the law will not permit to take effect, fund «re, in 

" ^ ' certain events, 

and so far only the trusts are void ; but I do not see such as the 
the reason why the trusts, as to the raising of the^Q^ittoteke 
17,500/. and 2,500/. should be void. The raising of^^^ 
these sums, and the application of them in the pur- 
chase of lands, were perfectly legal, and the only 
thing to be quarrelled with is, his having directed the 
lands when purchased to be conveyed to such uses. 
These are uses which, in certain events, the law 
would not perfect. The defect is in the disposition 
of the lands when purchased, and not'in raising the 
money, and applying it in the purchase of lands when 
raised, or in the limitations made of the purchased 
lands in all events. But supposing the trusts to be 
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July 7, 1816. void, the decree admits^ and it cannot be denied, 

'jj^''^ ' that the term was well created ; and the only question 

— ii£8ULTivo is, for whom Lucas is trirstee. In the will the trust 

PBTurrr!™^ is said to be for raising certain sums, amounting 

together to 20,000/., and after that should be raised, 

or the term determined, to the use of those to whom 

The sabse- he had devised the other part of the Dulverton estate ; 

np^siye!^ ^o that he has expressly excluded them from taking 

eluded tiU Ae i^j^y benefit from this devise till the money should be 

tormshonid be raised, or the term determined. 

Se'I^dt' I take it to be perfectly cle^r that, where that is 

termined. dcvised by will which would otherwise descend to 

^vbS which t^® heir, whatever is not given to some devisee goes 

wbuld other- to the heir at law, and that what it is impossible for 

wise descend , , . « t t i i • i i_ 

to the heir, the dcvisee to take belongs to the heir; and the 
noTg^^^ to questioti always is, where a purpose pointed out by 
tome devisee, the testator fiiils, whether the interest is expressly, or 

and what the , • i- .. • . i • ^r 

devisee cannot by necessary implication, given to some devisee; it 

iheheirM Jaw ^^^ ^^^ ^^'^ '^^'^ ^^^' ^^^ *" ^^*® ^*^' there ate 
no words by which the next devisees can take, till 

the 20,000/. have been raised. It strikes me then, 

in that view of the case, that we cannot affirm this 

decree consistently with the law as decided in other 

cases, that where the testator has not pointed out 

> another to whom the benefit is to go, the heir at law 

must have it. 

The conveys But I do not See any ground upon which it can be 

periStlylegal maintained, that the trusts of the term were origi- 

asapphcabfe ^^lly void. They are legal as far as the raising of 

to certain per- , •' ^ o o 

tons. this sum of 20,000/. * The laying out the money, 

when raised in the purchase of lands, is a perfectly 
legal trust. The directions for the conveyance of 
the lands so purchased are legal, as applicable to cer* 
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tain persons. The point at which the illegality corn- July ?« 18I6. 
mences is where the testator limits for life to persons ^"^^'^^^ 
not in the existence at the time of his aeatb» as these ^RBavLTiiro 
could not be made tenants for life, at least not with p^TrnTr!'**' 
remainders to their first and other sons, but must The illegality 
take a larger estate, so that I am strongly impressed ^]^||^^hr* 
with the idea that the trusts were not originally void, ^^"^^ ^^^ **^ 
and that the directions to purchase were good. unborn at the 

Now the present case is to be considered in two j^J|J| " 
ways ; first, the right of the heir to the land devised, The heir at 
so far as he is not disinherited. But be is not dis-^^^as he*ir 
inherited in favour of those, who, according to thenyt<l>«nl^«n«- 
decision of the Court of Exchequer would be entitled; not disinherit, 
for they cannot take, because the interest is not given ^^^j^^|^ 
them uiitil the 20,000/. be raised ; the consequence &c. 
necessarily is that, if there is a failure as to the whole 
of the devisees, the heir must take till the 20,000/. 
is raised ; or if that cannot be raised within SO'years, 
then he must take the beneficial interest for the 
whole of the 60 years' term. The next consideration 
is, what is the effect of the disposition of the lands 
when purchased with the money raised, the manner 
of settlement not being what the law will permit to 
take effect. It has been established in many cases Where money 
that, where land is directed to be turned into money, jj^ |"raed i^to 
or money is directed to be laid out in land, both shall !*"**» or land 

, . . into moneVf 

be considered as that species of property into which they shall be 
they are directed to be converted. This was dis- that'sMcie^f 
tinctly stated by Sewell, M. R. in Fletcher v. Ash^ ^^^^^Ihe^"^ 
burner, and accordingly we •find, in the several cases, are directed to 
that to be the clear and uniform decision. Then ^ Bro!ch.Ca. 
considering the 20,000/. as land, the disposition ^^^^\t^' 
being capable of being carried into effect, who is to devise,the heir 
take ? the heir at law must take. If the tcsUtor had ""»' ^^^' 
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Ju]y7> 1815. directed 2O9OOO/. to be paid out of the personal es- 
tate, and lands to be purchased, these lands, on failure 



V 
HEIR AT LAW. 



— RBsuLTivoof the intended purpose, would go to the heir at law. 

p"*][^"*" The personal representntive could not take, as the 

money was converted into land. Here the purpose 

intended by the testator was not capable of being 

carriedintoeffect beyond the direction that the money 

should be laid out in land, and in the events which 

had happened, none but the heir at law could take. 

ThereinaiDcler In a case where the ultimate remainder is to the tes- 

hein'showed tator's own right heirs, it is somewhat curious to say 

his iittention ^^^ (,e intended to disinherit his heir as to so much 

thtty fauiDg 

the devise, the of his property as he left undisposed of; for when his 
heir should j^^j^^ ^i^^^j J jj^jj ^f ^g.^^^ ^^ himself has declared 

^;^«^* that his heir should take. The only case that ap- 
pears materially to affect the question is that of 

Amb.487. Jacksofi V. Hurlock^ decided by Lord Nqrthington. 
In that case the testator had given his real estate to 
a lady whom he intended to marry, and afterwards 
did marry, reserving to himself a power to charge 
the land with a sum not exceeding 10,000/., and 
this power he afterwards executed to the amount of 
6000/. for the benefit of charities. This was void, 
and Lord Northington decided that the money sunk 
for the benefit of the devisee \ but there the whole 
interest had been previously given to the devisee. 

Amb. 643. In Grosvenor v. Hallam, Lord Camden held that a 
rent charge given to a charity, being void by the 
statute, went to the heir at law ; and the reason was, 
that though the gift to the charity was void, yet the 
rent charge was severed from the devise, and must 
therefore go to the heir. So here the interest in the 
term was severed from the devise, the devisee hot 
being to take till after the 20,000/. were raised, and 
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therefore it must go to the heir till then. That is July 7, ibis- 
conformable to the decisions in the other cases, where JTTTCTTL 

HEIR AT I«iWW«' 

the Courts have constantly held that, when a dis — ^EBauLTivo 
position cannot take effect, and there are neither petuitt^ 
express words, nor necessary implication, to show the 
testator's intention that the interest should go to a 
deyisee, there the heir must take. In the case of 
Arnold v. Chapman^ a copyhold estate was devised Ca»c of the 
to.Chapman, he causing 1000/. to be paid to the Hospital, 
executors, and then the testator gave all the residue ^ ^"- ^^• 
of his estate, real and personal, after pa}rment of 
debts and legacies, to the Foundling Hospital. Lord 
Hardwicke there said that, in Roper v. Ratcliffe^ it Roper ▼. Rat- 
was resolved that whatever is taken out of the real ^^i^'^ 
estate shall be considered as real ; and this would be 
taking so much out of the real estate for the charity, 
which therefore shall not go to it. The legacy was 
' well laid on the real estate, but not well disposed of, 
by reason of the Act, and it was decreed to the heir, 
and not to the devisee. So here the charge is well 
laid on the real estate, but in the events which hap- 
pened not well disposed of, and therefore resulted to 
the heir at law, as not efiectualiy disposed of by the 
will. I submit then that the benefit of the trusts of 
this term does not belong to the subsequent devisees, 
but must go to the heir at law, and that the decree 
of the Court of Exchequer ought therefore to be 
reversed. 

Lord Eldon, (C.) The way in which I consider jaiy n, 18I5. 
the case, is this : Where land, or interest in land, 
such as would descend to the heir at law, is undis- 
posed of by the will, the heir at law shall have 
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Joly 11, 1815. the benefit of all that is not disposed of; and if the 
J""!^""^^ testator has disposed of the legal interest, but not 
— RBsuLTfNo the beneficial, then the heir at law shall take by a 
P2To?^^''^r^ul^ii^g trust all the beneficial interest which is so 
It is a general undisposed of. I do not say that this is universally 
^ir at Uw ^ ^^^9 because particular circumstances in certain cases 
takes whaterer may make a distinction. But that is the general 

interest in laod / 7 ■ • 

is not effec- rule, and it amounts to this, that jn*o tanto the heir 
o^and^^ is not disinherited. It follows then that, when a 
*|!"/<'^«.|*n<>' devise fails, the interest goes to the heir at law, un- 
less there appear in the will express words, or necea* 
sary implication, to the contrary. In case a devise 
fails, then the interest must ganerally go to the heir 
at law, as not being disposed of by the willi because, 
generally speaking, such an interest cannot pass from 
the hc;ir, except by express words, or necessary im- 
An heir at law plication. The general principle is that an heir can 
disinhentedby^^^y bcdisiuherited by express words, ornecessary im- 
express words plication ; and if there is a doubt whether it is in- 

or necessary ^ . » . . 

implication, tended for the devisee or heir, or in case what is given 

by the will to another should not have effect, then it 

goes to the heir. But if a gifl over is clearly expressed, 

or necessarily implied, then it goes as the testator in- 

Where a de- tended it should go. As fdr instance, land is devised 

subject to be ^^ ^-9 charged with a legacy to B., provided B. attain 

reduced to a ^q ^gg of 21 . There the devise is absolute as to A., 

certain extent ^ . , 

on the hap- unless B. attains the age of 21 ;. if he does, then he is 
gfven wem, ^^ ^^^^ ^^ legacy ; but his attaining 2 1 , is a condition 

the happening upon whicli alonc he is to have it, and if he does not 
• ofthe event IS * . , , , .n • • i -^ 

the condition attain that age, then the will is to be read as if no 

Sie^u^on ®"^^ l^g^cy had been given, and the heir at law does 

and if the not come in, because the whole is absolutely given to 

happens the the dcviscc; ' but a gift which fails must be clearly 
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intended, upon the failure of the oandition, to be for July* iws a*. 
the benefit of the devisee, otherwise he cannot take ^[JTatTIw. 
advantage of that failure, as he being devisee can •—aisoLTiiie 
only take what is given hioi by the will. The case pJxurrY. 
of Arnold v. Chapman^ mentioned at the bar, pro* ground of r©- 
ceeded on that principle. There one Emerson de- J^'j^^'^^jJ^ 
vised a copyhold to Chapman^ he causing 1000/. to rcro«n« «»•»«• 

• ., «. 11 1 -J r-andtbiolttle. 

be paid to his executors, and then the residue ot^^^,^^^. 
all his estates (afker payment of debts and legacies)^ mined, 
freehold, copyhold, leasehold, plate, rings, stock, &c. Foundling 
he gave to the Foundling Hospital. The land was J^»|j^Jj^^ 
prohibited to be given to such a charity, and the no. 
question was what was to become of the 1000/. It 
was not made applicable to the payment of the debts 
and legacies, and then the next of kin claimed it, but 
the Court said No, it was not given to them. Then 
the devisee insisted that it should not be raised at all, * 
and that it was the same as if the condition had been 
to pay it to the charity, which was an unlawful act 
and therefore void, and the estate absolute. But to 
this it was answered that the testator had no inten- 
tion to give it to him ; that the estate was given to 
him, he causing 1000/. to be paid out of it; that the 
1000/. could not go to the devisee, for his paying itThedeviaee 
was a condition upon which the estate was given ^hatt°m- 
him. And Lord Hardwicke said that, in as much as tended to be 
the heir might enter for breach of the condition, and The heir takes 
in as much as the hospital could not by law take it, JiJ'^^'^o^ 
and the devisee could not take it because it was not}^hetheritit 
given him, the 1000/. must go to the heir; whether it him or not, as 
was intended for him or not signified nothing, as he ^ ^^^ ^)h/t 
did not take by force of the intent, but by the rule intent, but by 

^1 the rule of 

of law. Uw. 
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Joiyii, 1815. So in the case of Crrosvenor^ or Gravenar v. 
^""^^^^"^ Hallam^ alsomentioned at the bar, where one Grolds- 
— RBsuLTivo bury by his will gave a messuage in Ipswich to his 
^JJ^^""' executors, subject to a chai^ of lOl. out of the 
Anib.643. same forever^ to certain charities, the estate to be 
V^iiS^w. ^'^> ^°^ ^^^ payment of debts residue to some 
Row, (n). persons named, the question was, what was to be- 
Ca. 61. come of the 10/.? Lord Camden said that the land 

was given to the devisees, subject to the payment of 
10/. a-year, that the 10/. was severed from the devise, 
and being void as given to a charity, it went to the 
heir at law, as not effectually disposed of. There 
was no declaration of intention, express or implied, 
as to its going in a way permitted by law, and not 
being eflfectuaUy disposed of ejr comequentia it went 
to the heir at Itfw. 
s P. Wnu. The case of Carrick v. Erringtan was decided 
F CaitSr ^^ ^^® •*™® principle. Edward Errington there, by 
lease and release, settled lands to himself for life, re- 
mainder to his first and other sons successively in 
tail male, remainder to Thomas Errington, a Papist, 
for life ; remainder to trustees during the Papist's 
life, to preserve contingent remainders ; remainder 
to the Papist's first and other sons in tail male ; re- 
mainder to William Errington, a Protestant. The 
remainders were void as to the Papist, but the effect 
was held to be, not chat the subsequent remainders 
were accelerated, but that the rents and profits be* 
longed to the heir during the life of the Papist. 
Cft. Temp. Upon the same ground in the case of Hopkins v. 
i\\k.^T Hopkins^ where estates were limited by will to cer- 
tain persons, on their attaining the age of 21, with 
an allowance for maintenance in the mean time, out 
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of the rants and profits ; the surplus rents and profits, Julj 11/1815. 
remaining undisposed of till they attained the age of ' v^~-^ 
2], were decreed to the heir at law. So likewise ^resulting* 
in Stmehousev. Eveiyn^ the decision, was upon thCp*"^^^'^'^*"* 
same ground in fav6ur of the heir, and this shows 3 P. Wnu. 251. 
how careful the Courts are, not to disinherit an heir 
at laiv, unless it is clearly the intention of the testator To disinherit 
that the property should go in another direction. *hcreought*to' 
There one devised a rent charee to a trustee, to be *>® ".clear in- 

, J , . . . 1 . i- I tention that 

sold to pay legacies, amounting to. 800/. and if the the property 
rent charge should sell for 1000/. then to pay ft further aSJr^dilU 
legacy of SOO/. The rent charge sold for less than ^^' 
1000/. but for more than 800/., though not for 200/. 
more. The question was, who should take the sur- 
plus above the 800/. It was contended that the 
legatees should take in proportion to their legacies. 
But ** no," said \hQ Court, " for in that way we' 
*' should be making the will instead of the testator/' 
and it was held that the' surplus resulted to the heir 
at law. 

As to the ebarity cases where the gifts rendered Grounds of 

• ■It 1-1 I • • I 11 deasion in 

void by the statute did not go to the heir, they all those chanty 
seem to have been decided on pne or other of thesp SJ^^h^rfTJ*' 
grounds, that the heir at law was completely dis- <|e^»»f» to 
iaherited, or that his claim was barred under an in- were void, the 
tention of the testator, express or clearly implied, uke^ither 
The case of Jachon v. Hurlock appears to have that the heir 
been decided on the first of these principles. Thispieteiydisin- 
was a devise of the whole estate, subject to the pay- tut^hw claim 
meat of such sums not exceeding 10,000/. as the was barred hy 
testator should appoint, not doubting the devisee's or n^sary *' 
honour and integrity in the performance of the will, '^^{j^^^"' 
Sevened sums, amounting to 6000/., were appointed to 

VOL. III. A 
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July Uy 1815. charitable and superstitious uses. It was argued there 
"^ ^/-—^ that the heir at law ought to have this 8uai» as the 

HBIB AT LAW. ^ . • ■ - ■ • , 

— KESDLTiNo cstate was given to the devisee subject to the pay- 

pet^tT"'''*" ^^^^ ' ^^^ ^^^ ^^^^^ ^^^^» **"^ rightly said, « No." 
The testator gave the devisee the whole interest in 
the land, reserving, only a power of appointment, 
and if he abstained from appointing, or made an 
appointment which was void, he did not diminish 
the whole interest which was given to the devisee, 
and the heir was altogether disinherited. That 
points to the very distinction noticed by Lord 
Camden, in the caseof Gr^v^nor v. Hallam^ where 
the estate was given to the devisee, subject to certain 

Fi<i. Cruse V. rent charges which he created by his will, severing 

Wmsf 20.^ the rent charge from the devise, and thereby mani* 
festing an intention that it should not go to the 
devisee, and the uses being void, the rent charges 
went to the heir at law. That was Lord Northing- 

1 Bro.Cb.Ca. ton's decision ; and the decision in Barringtonv. 
Hereford proceeded upon the same principle. 

Now see what this case is : and here I must dis- 
tinguish between this and a case lately decided in 
the Court of Chancery, where a term was created 
for raising portions, and no portions were subse^ 
quently mentioned. It was there contended that 

the heir at law was entitled to the beneficial interest 

« 

as undisposed of. But the Court, looking at the in- 
tention as collected from the whole of the will, was 
of opinion that,' as the testator had not mentioned 
any portions, he had merely stated what be proposed 
in case he had chosen to express it : but as he had not 
mentioned any portions, the will was so framed that 
that part could have no application ; and it was de- 
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cided that the principle was clear that the devisee July u, 1815. 
should take, subject to these portions if they were ' v—- ^ 

.•* Ill 1 / HEIR AT LAW. 

to be raised ; if not, then absolutely; and so the term — eesultino 
was assigned to him to attend on the inheritance. p!^^"^~^^*" 
But that was a different case from the present. If 
the term there, for instance, had been for 90 years, 
in order to raise 20,000/. for charities, and after the 
sum had been raised, then the lands to go to certain 
devisees ; in that way of putting it, the question 
would be whether the devisees could take any thing 
till the money had been so raised. And according 
to the cases which I have mentioned, of intention 
nianifested that the devisees should take short of 
that, they had no right to say that the interest was 
included in the devise to them, as they could only 
take according to the intention. 

There could be no doubt but that in this case the 
term was well created. It was admitted to be so in 
the decree which directed that it should be assigned 
to attend the inheritance : and here I must intimate Difficulttosay 
that though these trusts have been considered as too^erein^all"* ' 
remote, it is difficult to say that they were so in all ®^*"** ^^ 
events ; but as the case had not happened in which 
they could be carried into effect, and as the money 
was to be raised out of land, and the devisee could 
not take it because it was not given to him, it must 
go to the real representative. It appears to me then 
that the question is narrowed to this : — suppose the 
trusts were too remote, was it the intention of the 
testator that in such circumstances the devisee should 
take the beneficial interest in the term r — A question 
which must be considered with reference to the fact, 
that there is an express direction to the trustees to 

a2 
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July 11, 1815. get together the rents, profits^ and fines, for the 
'""^"'^^'"'''"^ purpose of raising 20,000/., and that the lands were 

HEIR AT LAW. *^. * j l ^ i 

—RESULTING givcn oveF so and so expressly from and after the 
petuItT!*^^^' raising of the said sum of 20,000/. for the said uses. 
Some stress was laid in argument on these last 
words, " for the said uses/' the uses being void ai 
too remote. But suppose it had been a deviser to 
the use of a charity, which the law would not per- 
mit to take effect, the cases authorize me to say that 
the beneficial interest in the term would not go to 
the devisee, unless it clearly appeared that such was 
the intention of the testator. Here the interest is 
given minus in value 20,000/., and only with a de- 
duction of that sum. The testator then has said that 
the devisees shall not take it. The policy of the law 
will n6t permit the uses for which the testator in- 
tended it to take effect ; and in such a case, in the 
absence of any expression of intention on the part of 
the testator with respect to a purpose which the 
law will allow, the doctrine of law is this, that he 
shall take the interest, who takes independent of all 
intention, and on whom the law casts it. On these 
grounds I agree with my noble friend that the 
money must be raised and applied for the benefit of 
the heir at law, and not of the devisees. 

The judgment was in these terms:—* 

July 11, 1815. ** Oi'dered and adjudged that the decree complain- 

S^jrof E^.* " ^^ ^^ ^^ reversed ; and it is declared and adjudged 

chequer re* « that, on the iailure of the issue male of the body 

** of the testator Humphry Sydenham, the manors 

" of Dulverton and Brushford Sydenham, and all 
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^ other the testator's estates in the parishes of Dul- Jaiy n, I815. 

" Verton and Brushford, except the capital farm at ^-— -v-^-^ 

'* Brusbford called Combe, and the Clowes, Andrew —resulting 

" Bill, and the moiety of the church of Brusbford, ^*^^^;-;;"»- 

" were by the testator vested in the trustees therein 

** named, for the term of sixty years, upon trust, to 

" raise the two sums of 17,500/. and 2,500/. and to 

** apply such two sums in the purchase of real estates, 

^' according to the directions contained in the said 

^^ will ; and that no interest in the estates comprised 

" in the said term was devised to the testator's 

'^ brother Floyer Sydenham, and the several persons 

** to whom the said estates were limited in remain- 

" der, after the death of the said Floyer Sydenham, 

'' until the said two sums of 173500/. and 2,500/. 

** amounting together to 20,000/. and the expenses 

'^ of the trust, should have been raised, unless the 

'^ said term of sixty years should have expired be- 

^* fore such sums should have been raised under 

'^ the trusts of the said term. And it is hereby 

** further declared and adjudged that, in the events 

" which have happened at the time of failure of 

^* issue male of the body of the testator, such of the 

•* uses which the testator by his will directed, the 

^' estates so to be purchased should be conveyed, as 

*^ would otherwise have been capable of taking effect, 

" were too remote, and therefore void ; and that 

*' therefore the trusts of the real estates, directed 

** by the testator's will, to be purchased with the 

^' said two sums of 17)500/. and 2,500/., resulted to 

*^ the heir at law of the testator, as undisposed of by 

^^ the testator's will. And with this declaration and 

^* judgment it is ordered that the cause be referred 
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July n, 1815. " back to the Court of Exchequer, to do what shalf 
^""^^^"""^ " be fit to be done therein, according to such deda- 
— REsuLTiMo ^^ ration and judgment.**! 

TKVST.-^PER- 

PBTuiTY. Agents for Appellant, Sakoys, Hortov, and Roarke. 

Agent for Respondents, Parry* 



April 19, 
July 4, 1815. 



BILLS OF 

EXCHANGE.— 

PARTNERS. 



SCOTLAND. 

APPEAL FROM THE COURT OF SESSION, (lIST DIV.) 

Davison — Appellant. 

Robertson and others — Respondents. 

A. and B. are partners, and goods are purchased on the 
partnership account. A. gives one bill for the price, B. 

fives another, and each accepts for the firm. One of the 
ills comes into the hands of C, the other into the hands 
of D., and both raise their actions against A. and B. the 
acceptors. 

A. and B. raise a process of multiplepoinding, and by the 
Court below are found liable in only once and single pay- 
ment, and the matter is reduced to a competition oetweeo 
the holders of the two bills. 

C/s bill has been indorsed by E., per procuration of F., 
and it being denied that £. had any power so to indorse, 
proof is oflfered of acts of agency oy E. for F., which 
would lead the world in general to believe that E. had 
such power; but the evidence is not allowed by tlie 
Court below to be gone into, and D.'s bill is preferred. 

C. appeals from this last iudgmcnt; but there is no appeal 
from the judgment in the multiplepoinding. 

It was said argnendo by Lord Eldon (Chancellor) and Lord 
Redesdale, that a power of indorsing per procuration did 
not require a special mandate, but might be proved by 
inference from facts and circumstances ; and though there 
might be fraud by £. upon F., that was no answer, to a 
bomjide holder for vaL am. 
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And that where two or more bills were accepted by a firm, April 19, 
each of them for the whole price of an article furnished, July 4, 1815. 
and these bills got into the hands of bond Jide holders for ^— *y.-^i>' 
vaL con. the firm was liable for them all, and therefore bills of 
this was no case for multiplepoinding. exchange.— 

Judgment, that the cause be remitted with instructions to^^*™^**' 
receive the evidence as to the procuration, &c. sed. qr, if 
it should turn out that both bills are perfectly and 
equally good, as the judgment that the acceptors are 
liable in only once andf jingle payment is not appealed 
from, and is final in the cause ; upon what principle is 
it to be determined that the one bill should be paid, and 
not the other? Per Lord Eldon, (C.) " He must see 
clearer than I do, who can see the way out of this diffi« 
9ulty." 



jyiASON, Baird, andCo« merchants, in Aberdeen^ 
acted as commissioE^ agents of George Lockwood 
and Co., in the disposal of goods for the latter. The 
agents bad a commission of 7^ per cent.^ and gua- 
ranteed the payment of the goods to the extent of 
one half of the price. The practice was for Mason, 
Baird, and Co. to draw bills on the purchasers of 
the goodsj in their own name, and indorse them to 
G* Lockwood and Co.; and sometimes Mason, Baird, 
and Co. discounted the bills, and remitted the price 
of the goods in Bank of Scotland bills, or other un- 
exceptionable paper. They had no special mandate 
from Lockwood and Co. to indorse their bills to 
others per procuration. Baird, one of the partners 
in the house of Mason, Baird, and Co., engaged in 
an adventure to Quebec, along with John Robertson 
and William Carlier, under the firm of John Ro- 
bertson and Co. ; and this last a)mpany, upon the 
application of Baird, obtained goods from Lockwood 
and Co., to the amount of 1492/. 4^. 8(/. for the ad- 



April 19, venture. 'USe goods Wetk fiit*niihdtl in April 1809, 
ay4 , i8i5^ ^^ j^ p^jj j.^^ j^ twelvc oionths from that date. 

BILLS OF I't^ree months previous to die time at whieh the 
PABtNfeM. ~" goods were payable, Ma3oh, fiaird, and Co. accord- 
Fintbiil. ing to Robertson's statement^ ^rew a bill for the 
value, which Robertson (sigkiing for the (km) ac- 
cepted ifor the firm of Robertson and Co. This bill 
was dated January 22, 1610, for 1492/. I4<f» 9^. 
purporting to be for vafde in cloth to Qu^ec, of 
G. Lockwood and Co. It was indorsed by Mason, 
Baird, and Co. to G. Lockwood and Co. ok* order, 
and again indorsed by Mason, Baird, and Co., per 
procuration of G. Lockwood and Co., to Andrew 
Davidson, or order, who indorsed it to his brother 
Robert Diividson, or order, by whom it was indorsed 
to Alexander Walker, who indented it to John 
Thomaoii, agent for th^ Bank of Scotiand, ^ho re- 
indorsed tiie bill to Robert DaVidacm. The resMo 
for this reihdorsation, as stated by Robert Davidson, 
was that payment had been refilled by the mKcpton^ 
and that he being liable to Walker and Themsoov 
paid the amount to the bank agent, who reiadonsed 
to him that he might recover aginrtst the tK^ceptore 
and prior indorsers. According 1o Lockwood^a states 
ment (no evidence was gone into) Andrew Davidaoo 
had become cautioner for the paj^taient of eertaki 
bills granted by Mason, Baird, and Co. to Walkdr, 
and being apprehensive of the failure of the Ca> 
which soon afterwards happened, he contrived the 
expedient of this bill, which through the medium of 
bis brother Robert Davidson he delivered to Walkei\ 
and got up some of the bills for the payment of which 
he had so become bound. 
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Another bill draWti by Masoti^ Baird, and Co*, April io» 
and actepted b^ Jbhti Robertson and Co. (Baird J"'y'^> ^» ' ^; 
signing f6t the firnfi) fbt \4Q2L As. Btf» purporting bills op 
to be for value in woollen to Quebec, wad given by "r^^^'^ 
Baird to G. liockwMd and Co. Thi*8 bill, according Second bill. 
to tbe statement of the Lockwoods, was tendered to 
them by Blai)rd in November, I8O99 for the goods 
furnished by them fot the Quebec adventure, and to 
give it a negociable appearance was dated February 
]2, 1810, and made payable sixty-five days after 
date, ' so as to make it fall due at the time the price 
of the goods was payable. 

A charge was given to th^ acceptors on Lock-* Charges nven 
wood^s bill, and Robert Davidson having also given °° bothEiUs. 
a charge to the acceptors and indofsets, they pre- Sinspenwoni. 
sented bills of suspension. ' RobertMn in his silts'^ 
j)ension admitted his signature to Davidson's bill, but 
stated that he had received a charge on another bill, 
oh account of the same matter. Carlier in his sus^ 
pension stated that he was not a partner of the firm 
of Robertsfon and C6. ; and the Lockwoods in their 
suspension stated the circumstances respecting the 
brlls, as above. 

A process of multiple-poinding was also raised by Moltipie* 
Robertson, Carlier, and Baird, concluding to bMe**^*" *"^' 
found liahie only in once and single payment. 

In Robertson^s suspension, the Lord Ordinary Nov.29,1810. 
(Hennand) found that Mason, Baird, and Co., elitherK'J^Ji^'^ 
had authority to indorse per procuration, or ihat««"»* 
they had not ; that in the latter case they had no 
right to indorse Davidson's bill in the name of 
Lockwood and Co. ; that in the former case the 
Lockwoods musft relieve Robertson and Co. of 
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April 19, Davidson's bill : and then he found that an indorsa* 
July 4» 1815. ^j^^ p^^ procuration required a special mandate, and 
BILLS OP suspended the letters till the production of the bill 
FAKT^*^*""^ in Lockwood's hands^ with a discbarge. In Carlier's 
suspension he found that^ whatever might be the 
case in a proper partnership^ one person concerned 
in a joitit adventure was not entitled, by subscribing 
the firm 9 to bind another; and in the Lock woods' 
su^ension, that they could not by a circuit of in- 
dorsations^ which had every appearance of being 
fraudulent, be made liable in the payment of a bill 
for goods, for the price of which they were not 
debtors, but creditors ; and as to them and Carlier, 
suspended simpliciter. In the process of muldple- 
iDibemttl- poinding, his Lordship found the pursuers liable 
Nip^, isio.only in once and single payment, and afterwards 
conjoined the suspensions with the multiplepoinding* 
In representations given, in against these interlocu* 
tors, it was alleged that Mason, Baird, and Co., had 
been in the habit of indorsing, &c« bills per procura- 
tion of the LockWoods, and a condescendanoe was 
ordered and given in for Davidson, stating circum- 
stances which he offered to prove on that hiead. The 
June 13, 1811. I^rd Ordinary afterwards pronounced an interlo* 
cutor, finding that there was real evidence in the 
terms of the last indorsations on Davidson's bill ; that 
he paid no value for it ; that there was no evidence 
of the procuration, and that the letters and charge 
at the instance of the Lockwoods against Robertson 
were orderly proceeded in, and preferred them to 
the sum in medio in the multiplepoinding ; and as 
to Carlier, allowed them to state in a condescend- 
ance die facts which tticy offered to prove, in order 
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to show that he was' bound by Robertson's subscrip- April 19, ' 
tion, if they chose. Davidson reclaimed to the first ^y^'^^^^-^ 
division of the Court of Session^ which adhered to bills of 
the Lord Ordinary's interlocutors ; and thereupon "rtmbb^"" 
Davidson appealed from all the interlocutors adverseDecii^isii. 
to his claim, except the interlocutor in the multiple^ 
poinding, against which there was no appeal. 

Leach and Adam for Appellant; Ramilly, 
Brougham, and Homer, for Respondents. 

Lord Redesdak. This question arose upon a bill JuW 4» I815. 
of exchange for a sum of 14Q2/. 14^. Qd. dated " ^"'^ 
January 22, 1810, signed Mason, Baird, and Co., 
and the bill was in these terms : — ^' Three months 
^^ after date pay to us, or order,. &c. value in cloths 
** to Quebec, of George Lockwood and Co." This 
bill was directed to, and accepted by, Robertson and 
Co. and was indorsed in this way : — ^Mason, Baird, 
and Co. indorsed it to George Lockwood and Co« 
and then Mason, B. and Co. indorsed it to Andrew 
Davidson per procuration G. Lockwood and Co., 
A. Davidson indorsed it to Robert Davidson, R. D. 
to Alexander Walker, A. W. to John Thomson, for 
behoof of the Bank of Scotland, and Thomson in«* 
dorsed it back again to Robert Davidson, without 
recourse, on Walker, or Thomson^ or the Bank of 
Scotland. It was immaterial to consider the cir- 
cumstances of the indorsements subsequent to that 
of A. to R. Davidson, as the efl^t of the reindorla* 
tion was to bring the bill back again to that. This 
biJI was not paid by the acceptors; and a protest was 
taken, andxbarge given, to the acceptors and in* 
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July 4, 181S. dorserg, for each of vrbom suspensions were ofered ; 

' V ' and Robertson, who had. accepted the bill^ in his 

ExcBAMcs.— suspension stated that he had accepted the bill, 
pARTiiEBs. which was held by Davidson^ and was ready to pay 
it, but that he had received a charge on another bill 
on the same account, and that one or other of the 
bills must be a labrication ; that he was liable only 
for one of them, and therefore raised his suspension, 
leading it to the holders to make out which of them 
had the genuine bill. Carlier, another person sued, 
stated in his suspension that he was not a partner 
in the firm of Robertson and Co. and was not at all 
connected with the company, and never heard of the 
bill in question before. Lockwood and Co. in their 
suspension stated that Mason, Baird, and Co. had 
no authority to indorse for them. Then a process 
of multiplepdinding was raised by Robertson, Car- 
lier and Baird, the acceptors of the bill, and partners 
in the joint adventure, stating the purchase and claim 
on the two' bilk, and concluding for being found 
liable only in once and single payment. Their Lord- 
immaterteito ships would observc that it was perfectly immaterial 
bmSftWe*^ the bolder whether there was a claim on another 
was another bill OT not, if he had a right to sue on the first bill 
\ matter. AS a bill of exchange. But the Lord Ordinary bad 
pronounced these interlocutors in the several sus- 
pensions {vide antey — And finally in the multiple- 
poinding *' that the Pursuers were liable in only 
'* once and single payments." This interlocutor was 
not appealed from ; and the consequence was that 
their Lordships could not discuss whether it was 
liable to the objection that this was not a subject of 
maltiplepoinding ; and the only question was wbe» 
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ther the parties were liable for payment of this July 4, I815. 
(Davidson's) bill. . The Petitioner gave in a repre- ^'-^v'"*^^ 

. . I • I t r BILLS OF . . 

sentation against the interlocutors; and, after an- bxcsawoe.*^ 
Swers, the Lord Ordinary appointed the parties to '•^*^*"- 
be heard as to whether the several processes of 
suspension and multiplepoinding ought to be con* 
joined, and he afterwards conjoined these processes. 
And in respect it ^as alleged that Mason^ Baird, 
and Co« were not only agents of Lockwood and Co# 
in selling goods, but, with their knowledge and ap- 
probation, had been in use of drawing, receipting^ 
indorsing, and discounting bills per procuration for 
them, he ordained the Representer to give in a 
special condescendance of what he would undertake 
to prove on that head, and Lockwood and Co. to 
answer the same. A condescendance was accord* 
ingly given in, stating circumstances to show that 
M. B. and Co. bad a right to indorse per procura** 
tion^ a«id L. and Co. gave in one of a diflereot ten-» 
dency. The Lord Ordinary then, on June 13, 1811, 
pronounced this interlocutor {vide ante), ^^ finds real 
** evidence in the terms of this last indorsation, that 
•* R. Davidson paid no value for it to the preceding 
" Indorsee^ %c" That seemed to have arisen from a 
total mistake ; for when the bill became payable, 
the last indorsee had a right to call on the preceding 
indorser, and as Robert Davidson was bound to 
pay the subsequent Indorsees, he paid accordingly, 
and took a reindorsement to himself. And that the 
interlocutor proceeded {vide ante)^ Now their 
Lordships perceived that this interlocutor proceeded 
on the ground that there was no evidence of the 
existence of the procuration ; and no evidence as to 
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plepoinding 
not appealed 
from. Con- 
sequences of 
that. 



Cariier. 



that fact had been gone into on the condescendances 
of the parties. Then the Lord Ordinary held that 
the other bill, as to which there was no evidence, 
was that which ought to be paid, and allowed L. and 
Co. to state, in a condescendance^ if they thought 
proper, what they would undertake to prove to show 
that Carlier was bound. Then a reclaiming petition 
was presented to the Court by the Appellant, who 
contended, that a proof ought to have been allowed 
as to the authority to indorse by procuration. The 
Court, however, adhered to the interlocutor ; and a 
second reclaiming petition having been given in, the 
Court ordered a condescendance of what the Ap 
pellant averred and ofiered to prove as to the powers 
of M. B. and Co. to sign bills for L. and Co., and a 
condescendance was given in accordingly, upon ad-^ 
vising which with answers the Court refused the 
prayer of the petition, and adhered. All these pro* 
ceedings in the Court of Session, subsequent to the 
interlocutor in the multiplepoinding, finding Ro* 
bertson and Co. liable in only once and single pay^ 
ment, were appealed from, but there was no appeal 
from the multiplepoinding. The consequence of 
not appealing from the interlocutor of November 29, 
1810, finding R. and Co. liable only in once and 
single payment, or from that of February 22, 1812, 
and on the contrary, submitting to that of February 
26 and 28, conjoining the processes, was that their 
Lordships could not say whether the multiple- 
poinding was well raised or not. But with respect 
to Carlier, the proceedings in the multiplepoindtng 
were in direct contradiction to the suspension ; for 
in the multiplepoinding, he represented himself as 
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one of the partners, and that being inconsistent with July 4, ten. 
the suspension, and as the multiplepoinding must "^-'^v^— ^ 
be sustained, the Appellant ought to be assoilzied ezchahok.^ 
in the suspension. As far as concerned Robertson's/*^*'*^"" 
suspension, as the Appellant had not appealed from 
the multiplepoinding, he had no demand, except sub- 
ject to the question whether Lockwood's bill ought 
to be paid in preference. There was no evidence 
to support the judgment in favour of that bill as 
preferable. On the contrary, the Pursuers admitted 
that the first bill had been accepted by Robertson 
and Co. and that it was in payment of the goods 
purchased for the joint adventure, and in the sus* 
pension Robertson treats the other bill as a fabri* 
cation. The Court, therefore, had proceeded without 
proof as to that part, and in the other part the law 
on the subject was mistaken. He submitted^ there- 
fore, that these interlocutors should be reversed, 
and that the cause should be remitted to the Court 
to receive such evidence as might be produced as 
to these bills respectively ; and as to the authority 
of M. B. and Co. to indorse by procuration, either 
to make Lockwood liable, or to enable them, M* B. 
and Co., to transfer the bill to A. Davidson without 
the indorsement to Lockwood ; for it appeared that 
Mason, B. and Co. dealt M^ith these bills as they 
thought fit, and generally remitted the amount of 
the goods sold, not in these bills, but in bills of the 
Bank of Scotland ; and the specific bills were not 
remitted for another reason, which was that Mason^ 
B. and Co. received a commission of 74 per cent, 
and would deduct that ont of the sums recovered. 
Lord Eldon (C.) Having seen what the noble 
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July 4, 1815. Lord proposed to submit to their Lordships, he 
'*'**v"'^^ thought, it the best proceeding that could be adopted 
BxcHABCB.-^ in the very awkward circumstances in which this 
PA£niB«8. ^j^jg stood. ' The case was no more than this :— 
Here were two bills on the same account, and sup- 
pose for the same sums. They who were to pay 
them had a right to oompiain that there were two, 
and yet they were bound to pay both, if the bills 
were in the hands of bondjide holders, and accepted 
by them, or by others for them, having authority so 
to accept. It might be a fraud in A. to send them 
both into the world, but it was no iraud in B. and 
Ifboth bills C. if they were bond Jide holders for valuable . con* 
Saiid" of^ fiideration, tA demand payment, though this might 

^▼Bi**OTn ^* ^^^^ "P^" ^* ^^^ would be bound to pay them. 

both most be Btit here, the parties who would be so liable to pay 

each wu^for ^ad raised a process of multiplepoinding, saying, 

^ ** Tth "^^ " Here are two bills against us ; we are liable to pay 

whole price of ^ onVy ooe of tbem^ and tell us which/' The answer 

^^' should have been, ^^ I have nothing to do with 

*' your multiplepcunding, nor is it material whether 

'^ there may or may not be another bill, for that 

'^ will not affect my bill/' To say that this was a 

This no case oase foT multipIepofSnding was altering the nature 

i»inding.''^^pf the proceeding entirely. If B. had a bill in 

band, and A. and C. were claiming the amount 

when it should be paid, that would be a case for 

multiplepoinding. But such a proceeding on two 

bills was quite inextricable. It seemed, however, 

to have been taken for granted that Rofam-tson and 

Co. were liable for one, though certainly not foi' 

boths and the Judges below having it in their heads 

that no demand could be maintained eioept for one 
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only, they thought the most questiomifole should be July 4, iai5. 
ooQsidered as a nullity, in order to favour the other, ^""v— — ^ 

• •11 11 n -Tk t^ BILLS Ol» 

With respect to which they had no proof. . But here BtcHANOE.--^ 
a greater error occurred than he ever remembered ^^*™*"' 
to have met with, if the comdnercial law was the 
same in Scotland as in England. In the first inter- 
locutor there was one finding which was indispu- 
tebly true, and it was almost the only one which 
was correct, viz. ^ That Mason, Baird, and Co. either 
^* had a procuration from Lockwood and Co. or 
'* they hiKl not" These were truisms which no one 
would dispute. And then there was a finding ^^ that 
'' an indorsation per procuration requires k special 
'^ mandate/' His opinion was that no such thingA special 
was absolutely necessary ; for if from the general ^^^^^"^^ 
nature of the acts permitted to be dono the lawfonstkutea 



ror 



would infer an authority, the law would say thatS^nep^ p 
such an authority might exist without a special ^^JYaT "' 



may 

mandate, and that an indorsement per procuration infer an au- 
might be good, though there were no such man- |he generaT 
date. The next interlocutor found ** that, whatever ^*^""^ ^^^^^' 

tam acts per* 

" may be the case in a proper partnership, one mitted to be 
^^ person concerned in a jdint adventure is not enti-* ^°^' ^ 
*^ tied by subscribing a firm to bind theothec.'^-*^ 
Why, a joint adventure was as proper a partnership Ptetnenhip, 
as any other, and one of the adventurers would b^ 
bound by the indorsement and aoceptance of the 
other. A very remarkable case had come^ before Qr. Fleming 
their Lordships two or three years ago, in which itj)^'^*^ 
appeared that the business of about half a doaen Joiy 1^* laie. 
difierent firms was carried on under thesame general differeDrfirma 
name; and their Lordships had held that, ^^^^ess ^^^^^^J^ 
they could fi« the man who held any of their hills tmegmenl 
VOL* ni. R 
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Ja\y4, 1815. With the knowledge that it was the "bill of A. and. 

^^"*^>^~^ Co. or any other of the separate firms, he had got. 
BILL* OP . r , ,. '^ ' , ,,'* 

BxcHANOB.— paper which gave him recourse upon them all.—. 

PARTKBRs. Then the third Interlocutor found, " that the sus- 
hoWer oHiny " penders (Lockwood and Co.), being creditors for 
ofiheirbilhj « the price of the woollens sold by them to Mason, 

unless It could ^^ ^i . j j ^ , . . i» . ■ • 

be proved that ^vJUairo, and Lo., cannot, by a arcuit of indorsations, 

Sthe'^iLJj' " w'^'c'^ i' ^^^ ^^^ api^ar they authorised, &c. be 
of one of the « subjected in payment of a bill, in which they are 
Srms^tM held "substantially not debtors, but creditors ;'* and he 
toc^me"^'^ agreed that, if Mason, Baird, and Co. were not 
against them legally authorised to indorse per procuration. Lock- 
wood and Co. were not liable; but if it appeared 
that they were legally authorised, it did not signify 
a farthing to i a bond Jide holder for, valuable con- 
sideration, whether they were debtors or creditors. 
Then came the Interlocutor in the multiplepoind- 
ing, finding Robertson and Co. liable in only once 
and single payment, and this was not appealed from. 
If it had been appealed from, he should say that 
this was no pase of multiplepoinding, but that the 
parties ought to go on upon each of these pieces of 
paper, called bills of exchange, having not the same 
but different demands in respect of them. If the 
bolder proceeded on the bill as to which they had 
here no proof, if it was a good bill, that demand 
must be made effectual. If Davidson proceeded on 
his bill, all they could say was, " Show us that it 
'^ was regularly transmitted to you ;'* and he ooiight 
say, ** I do so : Mason, Baird, and Co. indorsed it 
« per procuration of Lockwood and Co.. to Andrew 
*^ Davidson, who indorsed it to. me.:*' and then the • 
single question would be wh^b^r Mason, Baird, and 
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Co. bad any such authority. It might be a fraud Joly 4,1815* 
to draw two bills in this way, on those who were ^ v— -^ 

^ . BILLS OF 

to pay, but what signified that to a third person ? bxghawob.^ 
Both, if they were good bills, must be paid, and^^"^""' 
there was no ground for a multiplepoinding. Then, 
without any proof as to the second bill, they did 
go into an examination respecting this first bill 
indorsed by procuration, and another interlocutor 
was pronounced, which, for the sake of the ge* 
neral law of the country, he must notice ; and it 
would be disrepectful, even to the Court below 
itself, to pass ' it without observation. It stated 
that, on January 22, 1810, a bill at three months 
date,'drawn by Mason, Baird, and Co. and addressed 
to Robertson and Co. was accepted by Robertson, 
&c. indorsed thus-rfirst, ^Pay Geoi^e Lockwood 
and Co.*-^next, ^ Pay Andrew Davidson ;' and then 
Andrew Davidson said^ ' Pay Robert Davidson ;^ 
and R. Davidson said, ' Pay Walker;' and Walker 
said, * Pay Thomson, for behoof of the Bank of 
Scotland;* and Thomson said, ^ Pay. Robert Da- 
vidson, without recourse on Walker or me, or the 
Bank of Scotland/ That brought back the bill to 
Davidson, but providing for the non-liability of 
Walker and Thomson and the Bank. Then the 
Lord Ordinary found ** that, on February 12j 1810, 
^' Mason, Baird, and Co. drew a bill, seemingly rela- 
*^ tive to the same transaction,'* &c., and then he 
gave the particulars of it. And then the Ldrd 
Ordinary found, with respect to the first bill, •* that 
^^ Andrew Davidson, the ageht of Mason, Baird, and 
^^^ Co. having got a blank indorsation from them, 
'^ took upon hifti to make' a new indorsator to his 

r2 
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Jelf 4, 1916. ^< brother^ RobeK Davidf on/^ &c. ; «ad an after in- 
^^■~"^^"~^ dersatioDy ** Pay R. Davidson, witboinC reconrae on 
a }^t^}i^r, or ne, or the Bank of Scotland f findf 
real evidenee ia the terms of this last indorsatioB, 
^^ that Robert Davidson paid no vakie ta the pm* 
^ ceeding indorsee ;" and on that finding he de- 
cerned. Noiv see nrhat imas the traaaactioo. RcberC 
Davidson indorsed to Walker^ and Walker to Tfaom* 
son, for tbe behoof of the Bank, and Thomson le- 
indorsed to Rob^ Davidson, but saying, ^' You ahall 
^ Bot have recourse on me, or on the person who is 
^ between us.'' Here were a great nany words to 
little purpose ; lor the result of law would be that 
Thomson would have bta action against Walker, and 
Wdber against Davidson ; and what possible pnoof 
of fraud could there be in a man doing that which 
be might be compelled by law to do, unless he did 
it without such compulsion ? Then the matter went 
en tbrou^ a great many interlocutors; and die 
question on the condescendence must have been 
whether, supposing the facts stated to have been 
proved, it would follow that the law would infer 
that be or they who had been allowed to do such 
aots had an authority to indorse ; and it seemed to 
him to have appeared too clear to the Court of 
Session that the &ots would not amount to such 
an authority. Jt might turn out that Davidson had 
a right to recover, and it might turn out that the 
holder of the other bill had h'kewise a right to re« 
opver % and what was to be done in that case r For 
tiie Court had decided, in the multiplepoinding, 
that Robertson and Ca were liable for one only. 
Theui if it turned out that both bad a right io re- 
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.co^r, that person roust see oiore clearly tkan he July «, isi5. 
cottld, who could see the way out of the difficulty ; '*~"*v^^~^ 
and therefore it would be more salisfiaMstory if theExcHAUGs.-* 
pMTties would consider whether they ceulti settle ^^"'"^'^'' 
this without further litigation ; and if Davidson suf- 
fered by this, he must recollect that he had not put 
it.in their Lordships' power to relieve him. 

Interlocutors appealed from reversed, an ^ the 
eanse remitted, with instrifctions to receive 9UGh 
•vidcQce M might be properly oiered with reelect 
to the two bills, amd particularly of th^ fkets alleged 
«8 to the proeuratioD, or the power of Mason, B. 
and Co. to transfer the first bill to Andrew Davidson, 
without the indorsement to Loekwood^ or by striking 
it out, or otherwise, without making the Lockwoods 
liable as indorsers. 

AgBfkt far AppeUant, Mwokll, 

Agiuitfor Respondents. Dwuic^ lUcuAapaov. 



SCOTLAND. 

ArPEAt FROM THE COURT OF SESSION, (2d. DIV.) 

WALKEKy-^kesptmdent. 

WnamM a fanu-heost was twimtl^y aecMenC^ it wa9 bdd by Feb. 27, Mat* 
tba House of Lords, reversiog a judgment of the Coivt of 2S» May 12» 
Session,, that the landlord was kot bound to rebuild. ^^^7 ^» ^^^^' 
The Lord ChanceHor seemed to doubt whether the having a ^— *v— -^ 
. iMd witii & wpodot fesner and wtA straw in the bottom i-avdloro 

AUDTBKAirr. 



384 CASES IN THE HOUSE OF LORDS 

f 

Feb. S7, Mar* han^ng down through the uiterstices of the span bekm, 
s«, ^y^2j placed within about 4fO inches of the fire-place, where there 
Joiy3,i8i6.^ was no fender, did not amount to culpable UMrligence; and 
if it was culpable negligence, the generality of the practice, 
he said, only made it Uie more necessary so to deleimine. 



LANDLORD 
AVD TENANT. 



£;^^^«^ BaYNE was proprietor of the Farm of New^ Miln, 
of which Walker was Tenant In March 1806, the 
farm-bouse was consumed by fire ; Walker gave in 
a summary petition to the Sherifi*Dipute of Fife- 
shire, setting forth '^ that on the morning of the 
SblSfFifc " ^^^^^ current the dwelling-house on the farm of 
to find the ^^ ^ew ^Wii^ posscsscd by the petitioner, unforto- 
to rebuild. ^^ nately took fire, and was burned to the ground, 
^^ along with almost every article in it belonging to 
^* him : that by this accident the petitioner and 
<^ his family are presently lodging in the house of a 
^^ friend, at the distance of some miles : that the 
*' petitioner applied to William Bayne, Esq. of New 
^' Miln, the proprietor^ to rebuild the house, which 
^^ he refuses to do. The present application is there- 
^* fore necessary.** And the oonclusion is as follows : 
^^ May it therefore please your Lordships, after aer-^ 
'' v'HOQ of this petition on the said William Bayn^ 
^^ Esq. tojind that he is liable to rebuild the fore- 
^^ said dwelling-house on the farm, of- New Miln, 
** and to put it in the situation it was before the 
<( said fire took place, and to decern him imme* 
^^ diately to do so ; and failing of his so doings to 
*^ grant warrant to the petitioner to rebuild and re- 
^^ pair the said house, and to Jihd the said William 
^^ Bajfne.liabltin the espensedhereoff^nd to a)Jow 
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** the petitioner to retain his rent until the said ex-Feli^7, Mar. 
''pences are paid ; and lastly, to find him liable injuiys, [sii. 
"the damages and expenses." ' ^^'"^ 

Bayne, the landlord, stated two defences ; first, ^J^^J^^^ot. 
that the fire was occasioned by culpable mismange- 
tnent and negligence in the tenaint : second, that 
suppose it had happened by accident, the landlord 
was not bound to rebuild. The sheriff after pro6f 
decided that the fire was accidental, and that the 
landlord was bound to rebuild. Bayne then re* judgment of 
moved the cause by bill of advocation into thc^^j^^^^j^^^^i^^ 
Court of Session, where the case was argued at landlord was 
lengthy and the Court finally decided in favour of rebuild* Ma/ 
the tenant on both points. From this judgment the^^» ^®**' 
landlord appealed. 

As to the first pointy it appeared in evidence in 
the cause that there was a bed where the fire was 
supposed to have commenced, in a comer of the 
kitchen, within 45 inches of the fire place. This 
bed had a wooden frame, and there was straw i A * 
the bottom of it, where there were openings between 
the boards so as to permit the straw to hang down. 
For the landlord it was contended that it was ctiU 
pable negligence in the tenant to have a bed with 
rach materials so near the fire place, and it was in- 
sisted that the fire must have been occasioned by '^ 
live coal starting from the fire-place, where there 
was no fender, to the straw under the bed. For the 
tenant it was contended that the fire must, in all 
probability, have been occasioned by a live coal or 
cinder carried id the b^ on the back of a cat, whidi 
was in the habit of lying among the ashes and in the 
bedj and that it was common in farm-houses in 
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,¥eb. S7» Mar. Scotland, to have a bed in the kitchen of such mate- 
Juiysi!^8t6. rial^s s^nd in sudi a situation. The circumstances 
''— v~^ connected with this point are so far stated on ao- 
avd'tuta^^ of an obserration of the Lord Chancelkir on 

the subject of negligence which deserves to be noted. 
3ut the point chiefly to be attended to is the 
aecond^ vijs. whether when a iarm-house is burnt bj 
accident, the landlord is by the general law bound 
to rebuild. In the Court below, and at the bar of 
the House of Lords, the maxim of the Bomaii law; 
res tocata perit domino^ was much relied upon for 
the tenant, and the cases of Swinton v. Maedougal^ 
Fac. Coll. January 1810. — York Building Compam/ 
V. Adam^ C. Hoaae, July 5, l741.-~&'iici^V v. 
Hutchinson^ Kilk. November, 17S I « — White v. 
Houston^ Fount. 1707.~CferAr v. Baird, Kilk. 
July 10, 1741, were cited. The cases wfa«:e the 
decision was against the tenant, Hardie v. Biack^ 
March lyOS^^MacleUan v\ Kerr^ July 5, 1707^ 
and Sutherland v Robertson, C. Home, December, 
1736, proceeded upon the ground of cu^ in the 
|ienant« The case of a life-renter, it was argued, was 
altogether diferent from that of an ordinary tenant, 
and depended on difieient principles. In the argn* 
ment for the landlord, the applicability of the laaxim, 
res locata perit domino^^ was aidautted ; but it was 
insisted that the meaning of it vras that the subject 
perished both to tenant and landlord according to 
the interest of each in the property, and Guthrie v« 
iiord Maokersion, Stair, l67ft^ and Adatnson v. 
Jficholson, Fount* 1704, (cases of life-renters) were 
cited to ahow that such, had been the ooMtructioii 
of the oavm* The cuaes of BamUtam v. -m«^ 



OH APPEALS AND W»TS OF EBIOR. 937 

June 3, i667.f— Dami <z7. .l&ercrowite. Diet. voY. iL FbK 97, Mar. 
pv 60.-*dM of Edringtom Milky July 5, 1 8O9, wcrt jufy a/iaid. 
alsQ cited, to riiow that the landlord was not liable ^--*-%^-— ^ 
to reboiid; and it waa said that the aothoritiea ne^ avd'towaiit. 
ferred to on the other side went no farther than to 
exonerate the tenant, to entitle him to renonnce, or 
to have an abaiement of rent, but that none af then 
went the length of finding the landlord liable e^ 
lege to rebuild^ which was the only object of the 
present action. There was some discussion about 
certain admissions and specialties in the contract; 
not necessary to be noticed here^ as the decision 
turned on the dry point of law. 

Lord Redesddk. The questions for your Lord* judgment 
ships' oonsideratioa in this case, which is one ^f^^f-^s^i^i^ 
great importance, are, first, whether the fins happen- 
ed trough the negligence of the tenant or cf olheia 
in his employ nient^ or by accident: second, whether 
if it happened hy accident, the landlord is bound to 
rebuild. As to the question whether the fine had 
happened through the de&ult of the tenant, or wasr 
Boerdy accidental, there is a great deal of evidence, 
and ^ere may, perhaps be some doubt about it ^ 
but the sheriff found that the fire was accidental^ 
and I do not lAiink it necessary to discuss that part 
ef the case* Hie important question is, whether the The importani 
decision of the sheriff could be supported, Mp^^°i;;i(h^/[„p. 
posing the fire to be accidental. Assuming then tlmt {^!°g ^«fi>« 
the fire was accidental, I conceive that the tenant ki^dioni it 
is not entitled to the remedy which be here seeks $ b^f ^"^ 
for he does not here dakn any abatement of the 
i»nt^ nor permission tq abandon his tadb^ but that 
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Mar. df,i8i5. the landlord should rebuild the house, and put it lii 
'~^'''^*" the same situation as before the fire, and if not, then 
AwiyTBVAVT. that the tenant might be enabled to rebuild and 
repair^ and compel the landlord to pajr the expense. 
The reasoning on which this is founded proceeds on 
a mistaken view of the rule of law, that where a loss 
is accidental res unaguaque perit sua domino^ and 
this is the rule upon which the decision appears to 
be founded. But that is a misapplication of the rule 
of the civil law^ as applied to subjects in the occu* 
pation (tf a tenant and to a house^ which is part of a 
larger tenement^ such as a farm. 
The meaniog The meaning of the maxim, res sua perit domino, 
rJpe^^dS^' is that no person is bound to answer the conse- 
imfw,i9ihat q\iences of the accident. As to all those who had 
{Mrishes to kn interest res suo pent domtnOy every one bemg 
^Yii^^^^^ dominttS according to the nature of his interest 
in it. That' appears to be the law in Scotland, and in other 

countries where they are guided- by the civil law, 
and applies as much to tenant for years as to tenant 
lor life and others. It would be impossible other- 
wise that a proper line of distinction could be drawn. 
It wotild apply to leases for 1000 years, as much as^ 
to leases for 10^ 15, or 19 years ; and can it be c6n-* 
ceived that if a lease were made for 1000, or for 95 
years, and the farm-house were Consumed by atei* 
detital fire, the maxim res suo perit domino could be 
applied so as to compel the reversioner to rebuild ? 
And yet that must be the case unless the rule were 
qualified, which I do not see the means of doing 
so as^ to answer the purposes of complete justice. A 
case was stated where it was held ithat^ 10 the case, 
of aJt|e-renter wh^re the property ceased vi nug6rcr 
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the usufruct likewise ceased^ and this applies as Mar. ««,i8i5. 
much in the present case. As the landlord*s pro^ ,\ T^""^^^ 

* . ^ * LANDLORD * 

perty ceased^ so did the tenant's usufruct, no one AitDTB»Airr# 

being responsible, there being none by whos6 mis* 

conduct the loss had happened. Otherwise see what 

would be the consequence. If the tack is long, the 

interest of the tenant is so mucb the greater ; if 

short it is so much the less. If the rule that the 

landlord must rebuild applied to tacks of I9 years, * 

and not to tacks beyond that length, though that 

appears to rest on no principle, in the first year the 

obligation would be one thing, in the last year quite 

another thing, and yet the landlord would be as 

much bound to rebuild in the last year of the term, 

as in the first; so if the tack were for 1, 2, or 3 

years, the obligation would be the same as if it were 

for 1 9 years. It appears therefore, judging as'far as 

the civil law is concerned, that the meaning of the • 

maxim re9 mo pent domino, as applied to accidents, 

is this, that all should bear the loss according to 

their interests. This will be more clear when it is 

considered in what circumstances the property may 

of%en be placed. A life-renter might grant a lease 

for years, and it was unquestioned that a life^renter^ 

was not bound to rebuild for the rerersioner^ nor th€ 

reversioner for the life renter. What thea* becomes 

o£ the life-renter who lets for years ? 

. The next question is whether, from the nature or 

t^rms of ^ the instrument, or«the nature of - the' con* 

tract express or implied, the obligation is imposed 

on the landlord to rebuild in case of accidents by 

fire. A missive of tack had been granted- to the 

tekianti but was consumed in 4hefire, aiid' waa not 
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Mar.i%i6i5.fortbooiiiiDg; but it WM admitted that tbere was a 
""-"'^''"^^ GOQtract bf which the tenant was bound to uphold 
MWDTunAjn. the bouses on the htm as tenantable and habitable 
Implied con- during the teitD^ and to leave th^m sow This waa 
h^oid ao? Mcording to what was implied betwen landk^rd and 
tfenanu tauant^ the landlord on bis part covenanting that 
the tenant should ei\joy during the tisroi. Now the 
contract to uphold in this way bound the tenant, 
whatever might happen, to leave the buildings to- 
nantableand habitable* But it was said» and trulj 
said, that it had been held that this did not estend 
to losses by unavoidable accident ; and why is it aa 
in the law of Scotland ? Because the interest of the 
tenant does not extend so he. Then why should 
the landlord's covenant that the tenant should enjoy 
^tend to rebuilding bouses destroyed by unavoid- 
able accident during the term i It is certainly not 
more stroogf perbapa less so, than the covenant on 
Ihe part of the tenant. The landlord does not cov^ 
aant for good seasons, or that the taking shall be 
prosperous lor the tenant ; and if the tenant's engage- 
ments can be Qualified by legal presumption, there 
appears no good reason why the eng^gunenta of the 
landlord may not be so qualified. Another view of 
the subject is that the loss may be a very difiereut 
tiling aa to the landlord and the tenant ; for in case 
of acddental fire the landlord BMy have to consider 
whether the house was exactly suited to the fium, 
and whether it might not be more advatitageout to 
throw that and another farm into one. The loss of 
the home does not entirely destroy the value m^ the 
ftmu wd the inconvcMenoe would be entiiely .dif* 
forenl aoBOvding to the lengtl^ of the tesin^ Xbe 
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lots might pcssiblj be trifling to the tenant, fa#it t6Mar.f9,i8i«. 
the landlord it might be a great inconvenience to ^^-^^^^orT^ 
bnild^ and be might not have the means of so doing, awtuiakt* 
There b no eqnal justice in supplying or qualifying 
in the one case and not in the other. If the principle . 
that the landlord must rebuild were to be applied in^ 
its full extent^ see what would be the effect in dif* 
fenent situations. A life-renter might be 30 years of 
age^ or he might be 80. He lives till 80, and lets 
for 10 or \2 yeani, and though he could only ei\)oy 
for a few years, he would be bound to rebuild. It 
would i^ply in the same way in other oases x<— 
^^ Whoever lets is bound to rebuild in case of acci- 
^^ dental fire.** That is carrying the maxim to an 
extent which vrould render it altc^ether unjust and 
unequal, and it is not warranted by any authority 
that I can find. As far as I can find by reference to 
the laws of those countries where the civil law is ap^ 
plied, the rule amounts to this^ that if a tenant is not 
botind by covenant to remain, notwithstanding loss 
by acddeotal fire, distress of enemies, &c. the con- 
sequence is that he may abandon, as he cannot 
enjoy the subject as before : he therefore has the 
right of migration as they express it The justice 
of the matter amounts to no more than thip, that the 
tenant should have an allowance equal to the dimi« 
nution in value of thd subject, by the loss of the 
house during the term. But the suit here is to 
compel the landlord to rebuild, or to pay the ex- 
pense of rebuilding. Looking at the cases cited, it 
appears to me unquestionable thtft, in cases of acci- 
dent, the Courts, in Scotland hav^ generally applied 
the rale as I conceive it ought to be $pplitfd In 
Giakrie t. Mackentont. 1673^ Stair, a jdinture 
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Mar. 29, 1815. house haviog been hnmtcasufortuito^ itwas held that 
^""^'^''""■^ the heir was not liable to rebuild; and why? because it 
AVD TBVAirr. penshed to alL Another case is reported by Foun* 
N^hoUo ^' tftinhall, where a house in possession of a life*rent 
1704. * was burned, and the heritor was found liable only 
for the annual rent of the price of the waste ground 
during her (the life-renter's) life. That I take to be 
according to the provisions in the statute^ that the 
1594.C.S86. reversioner might take the property and rebuild, 
giving the life-renter the value as it stood at the 
time of the accident; and Fountainhall says that 
the plea here sustained was ^^that it being consumed 
*^ vi my ore without his fitult, as the property ceased 
^ during its lying in rubbish, so must her usufruct." 
That I take to be the true interpretation of the 
maxim: as the property ceased so did the usufruct* 
Hamilton t. Another case was quoted from Stair, where a place 
i66r. Siair. ^^I'^^ ^^^ Tower of Babel, falling upon the roof of 
a neighbouring house, made it ruinous, and the 
reason was found relevant, not to relieve entirely, 
but to abate the duties in so far as the tenant was 
damnified, or to the extent of the injury suffered* 
Deaos v.Aber- The next Case depended on particular circumstances, 
s Dkt^p. 60. but it appeared to be understood generally that the 
principle was that every one must bear the misfor- 
tune which falls on himself, without the fault of 
1809. another. In the case of the EdHngton MilUf the 

tenant bad become bankrupt, and the creditors sur* 
rendered the lease to the landlord upon his engage- 
ment to pay them 22/. a year, .foe every year the 
tack had to run. The landlord let the mills to an- 
other tenant, and they were burnt. The question 
was, whether the landlord was bound to pay the 
22/. In that Qase, if this iiad been a rent, it would 
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upon the principle have perished to all according^toMar;£99i8i5. 
their interest^ and the. rent' would have gone with j^^^^^^^^ 
the subject. It was not however a rent, but theAVD tskaiit, 
consideration for the surrender of the lease, and 
enabled the landlord to make a new lease with 
which the creditors had nothing to do, and he was 
therefore answerable, notwihtstanding the destruc- 
tion of the mills. None of the cases have gone 
, much beyond what I have stated, except that of 
Sinclair V. Hutchimons. But what was it that was Kilk. 1751. 
decided in that case? That the landlord, where let- 
ting an urban tenement, was impliedly bound to 
repair, the tenant delivering the subject back entire 
at the expiration of the tack. The reverse^ however, 
as to the obligation to repair, was the rule with re-^ 
spect to a farm-house. But in that case the tenants 
were found liable for the rent even during a time 
when they could have no enjoyment of the subject : 
and why ? because they never applied to the land- 
lord to repair^ nor abandoned when they could not 
enjoy the property as before. These appear to meThere is no 
to be the only cases in point, and I do not think ihorhy of any 
they aflbrd sufficient authority for this decision ;. Id«»cnpiion in 
do not find any authority to show that, in cases of Scotland to 
loss of a farm-house .by inevitable accident, the^hmVfarm- 
landlord is. bound to. rebuild^ and there is no ground ^®^^*^^ 

itroyed by nn- 

in reason, for carrying the obligation of the landlord avoidable 
to this extent. There as no formal judgment tof^^lJi^-T^ 
support that view of the subject, but the cases are^?"^*®*** 
rather the other way, and neither the. reason of the 
thing, nor the maxim of the civil law, by any means 
warrant the decision. The question whether the 
tenant 19 entitled to satisfaction, or has a right .to 
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Msr«M, \9\6. ^baiidon» k out of the praaent CMe. At to abandon* 
^"'^''^*^^ ins, he has not done so. and ma to «n abatement of 
A«D TBVAVT. rcot becauie the snigect could not be enjoyed as it wm 
before, that is a distinet question, as the summont 
proeeeds on a different ground. Under these cireom-^ 
atances it iqipears to me that the interloeatora ought 
to he to imr reversed* As to the rule in future, if 
your Lordships were to decide as the Court of Ses- 
sion have dcme, the landlord must always have a 
special covenant in the contract of lease, and the> 
principle would be productive of the greatest incon* 
venience to those letting lands or tenements, whether 
life-renters, or tenants for years underletting, or 
whatever might be their situation. 

M«yi2,i8i5. Lord Eldon (C.) In this case two different 

questions hav^ been raised. The first was whether 

there had been negligence on the part of the tenant; 

and it has been made a question whether a red-hot 

cinder had started from the fire, there being no fender, 

into this straw bed which stood near the fire, or 

whether the cinder had been carried there by this 

cat. The Court below was ^f opinion that no negli* 

gence had been proved; but I should have found it 

difiBlcuh to concur with them, if I had been bound 

to give an opinion upon that point ; and if the cir- 

FintjiMC, cumstances did amount to negligence, it would be 

N^ignce. ^y ^ more wholesome so to determine, if such 

negligence happened to be too generaU But this is 

too narrow a view of the present case, which I am 

Second pointy desirous rather of looking at on the general ground. 

Uodlord b ^ It IS not my intention, however, at this time to enter 

bonnd to ce- g^ {g,^ {^^g^ th^ reasons which induce me to think 
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that io' such cases the landlord is not bound to re- May i«, 1815 . 
build. . But the landlord is placed in a perilous situa- ' v*-*^ 

. . . . LANDLORD 

tion, if, to protect himself against rebuilding, he isANDXENAMx. 
bound to prove neelisrence in the tenant ; for then, if Periloassitua- 

; ° ^ ,. . . ,. iionoflaod- 

your Lordships cannot make a distmction according lords, if bound 
to the nature and extent of the interest, if a man ^^ * ' 
makes a lease for 599' years, and while the tenant is 
in possession the house should be destroyed, the 
landlord, though his interest should be worth no- 
thing, would be bound to rebuild. So a tenant for 
life, making a lease in the last year of his life, if the 
bouse should be burnt down only six months before 
the termination of bis life and interest, he would be^ 
bound to rebuild. And so if tenant for life of the 
best mansion-house in Scotland were to let the 
grounds ai>out it, and happened also to let the house 
at little more than a nominal rent, merely for the pur- 
pose of keeping it in good order, if the house were 
burnt, the tenant for life would be bound to rebuild 
it at an expense perhaps of 1 00,000/. This decision 
proceeds on the maxim, res suo perit domino ; but 
the noble Lord who before addressed himself to this 
question has explained that the meaning of this is Meaning of 
that where there is no fault any .where, the thing ,.J^r^^!£^ 
perishes to all concerned ; that all who are interested ""'*^' 
constitute the dominus as to this purpose ; and if 
there is no fault any where, then the loss must fall 
upon all, and neither the Scotch nor the Ronian law 
would support a judgment that in all tb^se cases 
the landlord is bound to rebuild. How the tenant 
is to be indemnified where there was no faiilt in him 
is a different question, and one with which in this 
case we have nothing t6 do ; for the demand here is 

VOL. III. s 
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Miy 1% 1815. that the landlord should rebuild, and if that demand 
^''*~^^^~' cannot he supported there is an end of the oase. I 
VD TBVAHT. coocur, then, in opinion with the noble Liord, and 
shall submit at a fiiture daj a formal judgment dis* 
affirming the principle of the landlord's obligation to 
rebuild, being desirous that your Lordships shcmld 
decide upon the general question of law, rather than 
confine your judgment merely to the point of negli*- 
gence. They av<Mded all these questions in Elngland 
by express covenants, and it is the fault of the parties 
themselves after this judgment, if they do not shut 
out all such questions. If the landlord is to be bound 
to rebuild, then let them say so in the leaae^ If 
there is a doubt about it, then why not remove that 
doubt, instead of inserting their general oorenant as 
to keeping tenantable and habitable, and then dis- 
puting about who is to rebuild in caae of fire. In 
the judgment in this case the general law will be laid 
down, and it will be the fault of the individuals them- 
selves^ if they do not so stipuiate in their contracts 
as to ouikc the judgment of law attach upon their 
cases, in such manner as they by their conventbns 
may choose that it should attach. It will be better 
and more satis&ctory, therefore, in this case to de- 
cide upon the general principle, becaaae otiierwise, 
where the Court of $^ion has difiered froth itself 
once at least, and the House of Lords gave no opi- 
nion, it would be impossible for the parties to know 
with certainty what really is the law upon the aulgect. 

July 3, 1815. '^ 'I^he Lords Spiritual and Temporal in Pariiament 

Pormd judg- €i aggembled, find that the Respondent by hispetition 

" to the Sheriff-depute of Pife^ire requited that it 
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^^ might be found that the Appellant was liable to re- July 3, ibis. 

" build the dwelling-houie on the farm <>fNewmiln,^|]^[^J^^|^][^ 

''and to put it in the situation in which it wasAvoTsvAirr. 

<< before the fire in the proceeding^ mentioned ; and 

'' that the Appellant might be decerned immediately 

*' to do so ; and &iUag of his doiqg so^ to grant 

'^ warrant to the Respondent to rebuild and repair the 

^^ said house, and to find the AppeUant liable in the 

'' expense thereof^ and to allow the Aesfimdent to 

^' retain his rent until the said expenses should be 

« paid : and the Lord« aveiof cpiaioD, And fifHl^ that 

** iJie Appellant is not liable to rebuild the said tdwel- the landlord 

^ ring4iou8e,asprayed1>)r tiie said petitioo^ supposing rebulia. 

'' ibene was »o <:ulpdble tkegligenoe on the part of 

^ fhe Respondent ; tmd, therefore, in as mudh as no 

^ other relief is sought by the said petition, the Lords 

^< find diat trt ts not neoeasany for them to ooiisider 

^ whether there was or was not evidence of cidpable 

" negligence, on the part of the Reiyponden^ suffi- 

^ cient tD Bobject him in the expense of rcAHuMing the 

^ said house : and it is^ therefore, ordered and ad- 

^< judged that the several interlooutora of the She- 

** riff-depqte of Fife, and the several other interlocu- 

<^ tors complained of in the said appeal, be, and the the Court be- 

*• same are hereby reversed ; and that the Defender ^^'^ "**^ 

^ be assoilzied in the process before the Sheriff, wiCi- 

^^ oat prgadice to the question whether there was 

^ c«ipable negKgenoe in t^e Res{K>ndent ; and wi<h- 

^^ out prejudiee to any question whether theHespon- 

<' dent n entitled to any other relief than the relief 

'^ prayed in liis eaid petition to the Sheriff^pute 

^ofFifeshire/' 

Agent for Appelant, Camvbell. 

Agent fior 'Ketpoideiit, SvomsweoMiaiid RensiriMsf. 

S2 
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IRELAND. 



APP£AL FROM THE COURT OF CHANCERY. 



Kellett and another — Appellants, 
a ^^^ ^^.Jj/^ Kellett — Respondent. 

Y\4 ^81 6 Testator, seized of real and possessed of personal property, 
^"^ ' 'j bequeaths various legacies " to be raised and leviea from 
^ ** my properties by my executors,'' and then, after a specific 

AT LAW.— devise oi his interest in certain lands, says, ** The remain- 
RBSULTiNo ** der of my properties I devise to my executors to make 
TRUST. ^< good the above sums. And I also ordain, &c. and devise 

JT^ ^4fc— ♦# " ^® said(naming theexecutors) executors to this my last 
L^ * ^^ . ^** will, &c. also my Residuary Legatees, share and 

^4^«^^ /I <%^ .aVff ghj^rg alike/' Held by the Court below that there was a 
resulting trust as to the real estate for the heir at law, 
and the decree affirmed by the House of Lords — Lord 
Eldon (C«) and Lord Redesdale stating it as a case of in- 
finite doubt; but that where there was a doubt the heir 
ousht not to be excluded, the rule of law bdng that the 
heir cannot be disinherited, except by express words or 
necessary implication. 



James kellett, of Fordstown,,in the county 
of Meath, being seized of considerable r^l estates, 
and possessed of a large personal estate, on May I9, 
1809,made his will, which was executed and attested 
as is by law required to pass real e8tates,.as follows: 
** I, James Kellett, bequeath to my two daughters, 
" by Elizabeth Regan, of Fordstown, in. the county 
^< of Meath, viz. Ann Keillett and Jane Kellett, both 
^' jnowofthesaid Fordstown^ the sumpf seven thousand 
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^^ pounds to each ; that is to say, seven thousand March 13, 
" pounds sterling to the said Ann Kellett, and seven s^J ^ \ 
^^ thousand pounds sterlihg to the said Jane Kellett, will.— hbie 
" to be raised and levied from my properties by my iMOLxiM 
" executors, to be hereafter in this will named and t^^st. 
^' ap[pointed, and paid to the said Ann Kellett, and to 
^ tlie said Jane Kellett, as soon as they shall attain 
" the age of twenty-one years, with legal interest for 
^^ their support until they shall have attained the age 
'* of twenty-one years. I bequeath to my son James 
^ Kellett, by Bridget Clarke, now about the age of 
" two years old, the sum of five thousand pounds 
** sterling to be raised and levied by my executors 
'^ from my properties, to be paid to him when he shall 
"attain the age of twenty-one years, part of the in- 
'^ terest of which to be expended on his maintenance 
" and education^ according to the discretion of my 
** executors. I bequeath to my daughter MariarKel- 
*' lett, by Catherine Maxwell of Newtown, now about 
*^ six years old, the sum of five thousand, pounds 
" sterling, to be raised and levied from my properties 
'^ by my executors, and paid to her when she shall 
** attain the age of twenty-one years, with a proper 
'^ allowance for her support and education, according 
'' to the discretion of my executors. I bequekth to 
^^ the said Elizabeth Ryan, of Fordstown^ the sum of 
^^ five hundred pounds, to be paid to her immediately; 
^' and the sum of five hundred pounds to be paid to 
'^ the said Bridget Clarke, of Ballinadrimney ; and 
*^^ five hundred pounds to Catherine Maxwell, of 
** Newtown, all in the county of Meath. I bequeath 
*^ my interest in the lands of Barleyhill, in the county 
*^ of Meath, to Richard Kellett, eldest son of my uncle 
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Maitti la,. '< Lgmrdiice Kdlett^ now of Belturbet, in the county 
joiy4,isi5. ^ ^ Ca? an- Z»e remamJkr of my frofcrHes I 
wfUf.-^m'^ ifev7iiie t^ mf ejtecutors^ to mMkt good the obow 
VJmvmm " ««w; »^ **» foUowinjf Mme, that w to say, the 
TRUST. <« sum of fivte faundted poundt sterling to each of the 
<^ childien of my unck Laurence Kdlett ; and five 
^ himdred poondi to each of the chikben of my late 
^ aunt Smithy that are unmarried or widows ; one 
^ hundred pounds to each of thecbikben of my amit 
^^ Crippai fire hundred pounds to each of the children 
<^ of my aunt Holdcroft, by her present hnahnnd 
<' George Hokkroft i two hnndred pounds to eacii of 
<« the children of my late uncle Richard Kellett; and 
^ five hundred pounds to each of the children of my 
'^ late uncle James Kellett I also bequeath to my 
^* uncle Laurence Kdlett^ to my aunt Cripps^ and to 
^ my aunt Holdcroft, one hundred poirods to each. 
'' I Ukewise bequeath to Mary Fox, my faitWal 
^ domestic^ the sum of one hundred pounds sterling. 
** And I do hereby i^ipoint the Reverend William 
'' Kellett of Monalby GlebC) in the county of Mcatfa, 
^ Mr. George Holdcroft, of the town of Kells, in the 
^^ said county, and Mr. Francis HLHoldcrofi, of the 
*^ city of Dublin, to be my executors to this my last 
** will and testament, and guardians %)i the fortunes 
^' of my children. And I alio ordain, appoiM, 
'' and devise the said Recerend WiUiam Kellett, 
^^ Mr. George Holdcroft^ and Mr. Francis Henry 
*^ Holdcroftg ea^cutora to this my last will and 
** testament, also my Kmoidvasly Libgatbbs, share 
•• and share alike.'' 

The testator died the day after the exaeution of 
this will, leaving no legitimata children, and his exe- 
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Gutors entered into and took possession of all his Matdi is, 
real and personal estates. On June l6, IftlQ, ^ I 
Lawrence Kellett^ heir at law of the testator, flied wili..— ■£» 
hia bill in the Irish Chancery, praying an aocoimt, ILditiko 
and to be decreed entitled as soefa heir. at law to th^'^^^^'^'- 
real estates, in case the personal estate should be 
sufficient to satisfy the debts^ legacies, &c. or if not, 
then that he might be decreed entitled to such sur- 
plus of the real estates as should rettiain after satis-* 
Action of such debts, legacies, &c. One of the 
executors, George Holdcroft, died before the suit 
was instituted. The surviving executors, William 
Kellett, Clerk, and Francis Henry Holdcn^t, in 
thdr answer, submitted that the real estates were, 
by the will and for the purposes of it, turned into 
personal estate, to the residue of which they were 
entitled ; or that, if there was no. such conversion, 
yet that by the manifest intention of the testator 
they were legally and beneficially entitled to such 
part of the real estates as should remain after pay-* 
ment of the debts, legacies, &c. except the Barley*, 
hill estate, specifically devised to the eldest son of 
the plaintiff. Laurence Kellett having died, his 
eldest son and heir at law, Richard Graham Kellett, 
revived the suit. The cause was brought on for 
hearing on bill and answer, on May 2Q, 1811; and 
on June 17 9 1811, the Court decreed that the heir Decree foi 
at law was entitled to the real estates, subject to thejJ^Q/^^^j^'ii^ 
making up whatever deficiency there might be in 
the personal property as to the payment of the 
debts, legacies, &c. and ordered an account ac- 
cordingly. Fnom this decree the executors ep- Appeal. 
pealed. 
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March 13, Sir S. RomUlff and (for Appellants) con- 

"^ ' _ ^ 'j tended that the real estates were well passed by the 

WILL.— BsiR willy and that it was manifest on the face of it that 

RBsu^r^Tiyo ^^^ testator intended to give the residue of his whole 

TRpsT. property, real and personal, to his executors for their 

own benefit, aiid that theheirat law wasdisinherit'ed. 

Hart and Bell (for Respondents) relied upon 
the doctrine that there must be clear words, or ne- 
cessary implication, to disinherit an heir at law, 
which here there were not ; and they cited Shaw v. 
Piggotty. Bullj 12 Mod. 593. — Pigoit V. Penrice, Pre. 
Eq? l£. 137' ^'^^ ^^^' — Timewell v. Perkinst 2 Atk. 102. — 
Omi. Hep. Camfield v. Gilbert, 3 East. 516.— jBerry v. Usher, 
11 Ves. S7. 92.— Roe d. Helling v. Yeud, 2 Bos. 
Pull. 21iJ. The vfovA properties did not pass the 
real estate. Under the words, "The remainder of 
'^ my properties I devise to my executors to make 
" good the above sums.*' The executors could not 
sell for any purpose but to pay debts and legacies, 
and there was a clear resulting trust for the heir, 
according to the doctrine of resulting trusts, as stated 
in Hill V. Bishop of London, 1 Atk. GlS.-^King v. 
Dennison, 1 Ves. Beam. 26o. — Robinson v. Taylor, 
2 Bro. Ch. Ca. 589. If ^^ scales were balanced 
the heir at law turned them. The case of Hardacre 
V. Nash, 5 T. R. 716, and other cases of the same 
nature, were cases wherethe words legacy ^ndlegatee 
were held to relate to real estate, only in con- 
sequence of plain intention and particular circum- 
stances appearing on the face of the will, furnishing 
irresistible evidence that the. testator meant 'to dis* 
inherit the heir at hiw. The devise here to the 
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executors was merely for the purpose of executing March is, 
the will, as far as related to the real estate. " ^ ' 



WILL.-— HBIR 
AT LAW. — 



- Romlly (in reply). The only question was what rbsultivo 
was the intention of the testator, and whether it did trust. 
not appear on the face of the will that it was his 
intention to disinherit the heir at law ; and were it 
not for the word legatees it would be quite plain. 
If it had been *^ Residuary deviseei* the matter 
would be quite clear. When he says, '' the remainder 
** of my properties I devise, &c./* the word pro- 
perties clearly applied to. both real and personal; 
and on the other side they must contend that, in 
the same will, the remainder of my properties meant 
both^ and that the residue applied only to the per- 
sonal property. The words devise and devisee pro- 
^perly apply to real property ; the words bequeath 
and legatee^ to personal : but the question is, what 
was the intention. The cases cited for their purpose 
are very different from the present, and have no 
application. 

It was discovered on the hearing in the House of 
Lords that neither the heir at law of the deceased 
executor, George Holdcroft, nor the personal repre- 
septative of Laurence Kellett, had been brought 
before the Court, and the cause stood over till these 
parties were brought forward. It appeared that 
Francis Henry Holdcroft, who was before the House 
in his character of executor, was the heir at law of 
the deceased executor, but it was held necessary to 
bring him forward also in his character of such 
heir at law. 
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July 4, 1815. L&rd Etdon (€•) I should Tery nvch misrepre- 

^^^^^^X^^ sent the state of min^ with respect to this question, 

ATLAw.-^ if I did not say that it is a state of infinite doubt 

TRifiTr'^ whether, according to the rules of law, and as collect- 

Judgment, ing the intention of the testator from the whole of 

the will, the residue was intended by the testator to 

include the real estate. It is a whimsical way of 

potting it, but I feel a strong bias towards the o|m« 

nion that he did mean to include it I cannot say 

that the decision in this case is wrong, and I cannot 

say that it is right ; but as I cannot say that it is 

wrong, it appears to me that the decree ought to be 

affirmed. I do not know what the state of my noble 

Thoitth it be friend's (Redesdale^s) mind is, as to the question (^ 

onlhe^foce of intention ; but if he finds as much difficulty in it as 

ATitototdS ^ ^^' ^ *®** ^^^ ***"• ^^^ ^^ principle I take to be 
not mean to this, that if there is a doubt the heir cannot be exr 
Siriw!"^ eluded, because the rule is that he cannot be dis- 
this is not inherited, except by express words or necessary ira- 

distnheritbim. plication. 

Lord Redesdak. I confess the slate of mind is 
very much the same as that of the noble Lord ; but 
the way to comtider the matter is this, it is a dear 
rule of law that the. heir shall not be disinherited, 
unless the Court can discover an evident intention 
to do so ? If there is a doubt, the opinion of the 
Court below ought to turn the balance, and it is be- 
cause I do not feel a doubt strong enough to reverse 
this decree^ that I agree in the opinion that it ought 
to be tiffirmed. 

Decree accordingly affirmed. 
Agent for Appellant, 



Agent for Respondent, Beetuan. 
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SCOTLAND- 
APPEAL FROM THB COURT OF SESSIOli (2D. DIV««) 

Newcastle Fire Insurance Co. — Appellants. 
Macmorran and Co. — Respondents. 

It is a first principle of the law of insurance that, when a Feb. 15, July 
thing is warranted to be of a particular nature or descrip- 8» i o, is 15. 
tion, it must be exactly such as it ia re presen ted to be, ^^— ^v ■ ^ 
otherwise the policy is void, and there is no contract And ikspraitcb*- 
therefore where a cotton and woollen mill was insured as^^**^*"**^' 
being of one class, and turned out to have been of an- 
other class at the ti/ne^ it was held by the House of Lord% 
reversing a judgment of the Court ofSession, thatan action 
on such a policy could not be sustained — ^Lord Eldon (C.) 
observing that whether the misrepresentation was in a ma- 
terial point or not, or whether the risk was equallv great in 
the one class as in the other, were questions whicn had no- 
thing to do with the case ; the only question being, is this, 
deJactOj the building which I have insured ? 



]M[ACM0RRAN and Co., cotton and wool spin- Insurance on 

ners, at Garschew, insured their premises with the ° °^* * 
Newcaatle-upon-Tyne Fire Insurance Company. The 
policy was dated April l6, 1805, and contained a 
receipt for the premium, which was accounted for 
to the company by Hamilton, their agent at Glas- 
gow, through whom the insurance had been eflfected. 
The policy was retained by Hamilton till Sept. 5, 
1805, when it was delivered to the insured upon 
their paying the premium. The policy referred to 
certain printed proposals, a copy of which was, ac- 
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Feb. 15, July cording to the practice of the office, always delivered 

8,10, 1815. , *' ^ . , . • 1 • L 

V ^ J to the person transacting the insurance, in wbicti 

iMsuRANcB.- proposals it was stated that, tvh^re the persons in- 
suring g|ave a description of the subject in order to 
its being insured at a lower premium, and that where 
there should be fraud or false swearing in stating the 
amount of the loss, the policy was to be of no force. 
Certain classes of buildings were likewise specified, 
according to the particulars of which the premium 
was to be lower or higher, and the premises in 
question were warranted to be of the first class, for 
which the lower premium only was charged. On 

Millbornt. December 7? 1805, the mill was burnt, and the in- 
surers refusing to pay the sum claimed for the loss, 

Action and |||g insured brought an action, regularly preceded 
by an arrestment ad fund. Jur. before the Court of 
Session, concluding for payment of l647/.» and in- 
terest from December 7, 1805. A con descendance 
having been ordered, the insurers stated two charges 
as the ground of their refusal to pay: first, that 
there was fraud and false swearing as to the amount 
of the loss ; second, that the fire was intentional. 
Upon proof it appeared that there was no founda- 
tion for this latter charge ; but it also appeared that, 
at the time of the date of the policy, the premises 
were of the second class, contrary to the warranty. 
In answer to this it was alleged that Hamilton, the 
.agent of the Newcastle Company, had taken it for 
granted that the premises were of the first class, and 
made out the policy accordingly, without any repre- 
sentation on the part of the insured, and that before 
the policy was delivered, and the loss happened, the 
premises had been altered soa^ to bring them within 
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the first class. It did not appear very distinctly in Feb. 15, July 
proofs how the demand of 1647L was made up. ,*V'^ 'j 
The Court below decerned against the insurers • in imsuraitce.- 
terms of the libel, and from this decision the New-^^**^^*"' 

, ^ , _ Dec. Ill 1811. 

castle Company appealed. 

Romilly and Richardson for Appellants; Park 
and Brougham for Respondents. 

Lord Eldon (C.) This is an appeal by the New-j\,dgmefit. 
castle-upon-Tyne Fire Insurance Company, from a-^^'y®' ^^^^' 
judgment of the Court of Session by which they 
\yere held liable in the payment of a sum of 1647/. ' 

upon a policy of insurance, and the question is 
. whether this judgment was right or not. The sum- 
mons, which is in the nature of our declaration, stated 
that the Newcastle Company were indebted to the 
Pursuers in a sum of 1647/., in terms of a policy 
dated April 1 6, 1 805 (your Lordships will note the 
date), and concluded for payment accordingly. 

The policy itself was in these terms, '^ Whereas 
^' Mr. Hugh M'Morran and Co. &c. have paid the 
^'sum of 21/. 5s. 8 J. to the society of the New- 
*^ castle-upon-Tyne Fire Office ; and do agree to pay 
'< or cause to be paid to the said society, at their 
^ office in Newcastle-upon-Tyne^the sum of 17/. 17*. 
^' on the 24th day of June, 1 806, and the like sum 
"of XT I. 17*. yearly on the 24 th day of June, 
'^ during the continuance of this policy, as a pre- 
" mium for the insurance from loss or damage by 
" fire, of 50/. on millwright's work, including all the 
^^ standing and going gear in their mill, which is 
<<Used as a cotton and woollen mill, situated at 



358 CASES IN THE HOUSE OF LORDS 

Jiily^isis. " Oarsdiew as aforesaid, T>eing in their own <>gcu- 

"■""""^^ ' •• pation only, and stone bnilt and slated ; 950/. on 

WAERABTj.^*^ clockwakers* work^ carding and breaking engines, 
" and all moveable ntensifs in theaecond floor, ooeu* 
** pied as a cotton mill ; l6o/. on stock of cotton in 
" the same ; 600/. on clockmakers* work, carding 
•* and breaking engines, and all moveable utensils in 
" the first floor, occupied as a woollen mill ; and 
'^350/. on stock of wool in the same;** then fol- 
lowed this veiy material passage^ ** warranted that 
•* the above fnill is conformable to the first class of 
*^ cotton and woollen rates delivered herewith^ 

The materiality of it consisted in this (though in 
one view whether it was material or not did not sig- 
nify, if it was a condition precedent), that if it was 
of the second class, and not of the first, a larger 
premium ought to have been given. And then it 
goes on: " Now know all men by these presents, that 
** from the day of the date hereof, until the said 
^^ 24th day of June 1806, and so from year to year 
^so long as the said Hugh M'Morran and Co. 
^ shall duly pay, &c. the sum of IJL IJs. &c., and 
^the same shall be accepted by the trustees or 
^ acting members of the said society for the time 
*^ being, the stock and fund of the said society 
*^ shall be subject and lia*ble to pay, &c. all such 
^ damage and loss as the said Hugh M^Morran and 
'^ Co. shall sufier by fire, not exceeding the sum of 
^' 1 700/. &x!.** And then followed at the bottom an 
-entry of receipt of the government duty of 2/. ; 
from April l6, 1805, up to June 24, 1806. Their 
Lordships would observe the materiality of that, as 
this instrument could never have been produced in 
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Coort, if it irere only on account of the revnne, ^ ^> i^** 
save at a policy of April 16, 180S, cd which as a "'"'^^[[JJI^ 
policy so dated tha demand could have been made. wAHRAimr^ 
But whether that was so or not the demand was 
made on this policy. On June 24^ IBO6, the pre- 
mium must again be paid, and the duty to govern- 
ment^ and whether the demand was on the policy 
originafly entened into, or on the renewed policy, it 
muift he oYi a policy liable to such a duty, and of 
Ibis date* 

In the Appdlanls* case, it is stated tihat the printed 
proposals formed part of the contract, and that, 
besides being referred to, a copy is always delivered 
to the party insuring : and that it is there set out, 
among other things, that if any ^^ person 'or persons 
^^ shall insure his, her, or their houses, mills, &c., 
^^ and shall cMse the same to be described in the 
^' policy otherwise than as they really are, so as the 
^^ same shall be insured at a lower premium than 
^^ proposed in the table, such inswnance shall be of 
** no force." As to their so setting it oqt in their 
printed proposals, in the case of a warranty, it is 
unnecessary to consider that; for if there is a wnr- 
ranty, the person warranting, undertakes that the 
matter is such as he represents it ; and unless it be so, 
whether it arises from fraud, mistake, negligence of 
an agent, or otherwise, then the contract is not 
. entered into ; there is in reality no contract. 

Then they further state that, by another article of 
these proposals, it is provided <*that all persons 
'^ injured' by this society sustaining any loss or 
**' damage by fire, are forthwith togiv« notice thereof 
** at their office in Newcastle, and as soon as possible 



200 CASES IN THE HOUSE OF LORDS 

Joly 8, 1815. « after to deliver in as particular an account of theif 
ivfURAvcE - ** '*^** ^"^ damage as the nature of the case will 
WARRAVTT. ^ admits and make proof of the same, by their oath or 
'^affirmation, according to the form practised in 
^' the said office, and by their books of accounts, or 
'' other proper vouchers, as shall be reasonably re- 
** quired." That they shall also procure a certifi- 
cate^ under the hands of the minister^ &c. and 
others, relative to the cause of the loss ; ^^ and until 
** such affidavit and certificate shall be made and 
^'produced, the loss-money shall not be payable; 
** and if there appear any fraud or false-swearing, 
*^ such suiFerers shall be excluded from all benefit by 
, *• their policies.** 

They further represent that in the second set 
of proposals for the insurance of cotton mills, &c. 
certain classes of buildings were specified, according 
to the particulars of which the premium is at a 
lower or higher rate. 

Thus, class l. comprehends '^ buildings of brick 
f'or stone, and covered with slate, tile, or metal, 
'' having stoves fixed in arches of brick or stone on 
** the lower floors, with upright metal pipes carried 
^ to the whole height of the building, through 
** brick flues or chimneys, or having common grates, 
^^or close or open metal stoves or coakles, standing 
** at a distance of not more than one foot from the 
*' wall, on brick or stone hearths, surrounded with 
^* fixed fenders," I request your Lordships' particular 
attention to the following words, ** and not having 
*• more than than two feet of pipe leading therefrom 
** into the chimney^ and in which, or in any building 
^^ adjoining thereto, although not communicating 
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** therewith, no drying stove or singeing frame shall Jvh », isit. 
" be placed." ^ '' ' 

* ... Iir8URAV0S««» 

Class 2. compreheDds '' buildings of brick or wariuiitt. 
*^ stone, and covered with slate, tile, or metal, which 
'^•contain any singeing frame, or any stove or stoves, 
** having metal pipes or flues, more than two feet 
^ in lengths and in which, or in any building ad- 
^* joining thereto, although not communicating thete- 
^' with, no drying stove shall be placed." 

As I understand this, very possibly mis-understand 
it, but it is of no consequence in my view of the 
case whether I do so or not ; but as I understand it, 
the reason for requiring a higher premium for mills 
of the second class is that the greater length of the 
pipe increases the danger. If the pipe of the stove 
is a yard in length, for instance, the difference arises 
from this, that if the pipes be more than two feet, 
the danger is increased beyond what belongs to pipes 
of that length. But it is immaterial whether I 
misunderstand this or not ; for if the mill was war- 
ranted as being of the first class, it must be such as 
it is warranted to be, unless there is something to 
oust the warranty, otherwise there is no contract. 

Then this mill was burnt ; and, as generally hap- 
pens in these cases, the insured were very anxious to 
get their money, and the others were not very ready 
to pay. An action was then brought to compel 
payment, to which defences were given in. As to 
that defence which was the most unwelcome to hear, 
viz* that the premises has been wilfully set on fire, 
it appeared that there was no ground for it; and the 
Court of Session seem to have thought that there 
was no ground for the imputation of fraud, and 

VOL. III. T 
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nrSDRAVCB. 
WARRANTTi 



Warranty. 



3u\fB,is\s. overvalue. It is not likely at any rate Ifaat the^ 
"^ articles were undercharged ; and it was extremely 
difficult to make outia case of overvalue where the 
books and papers :were all destroyed^ and when the 
amount^ of these: improvements^ and the, value of 
spinning-jennies, and such articles, weice to be oalcu^ 
lated« Bat though one cannot help believing that 
enough was diarged, yet it might be .dangerous to 
say under the circumstance that that defence ought 
to be sustained. 

But there was another very material point of 
defence stated, that this mill, wliich Was warranted 
as being of the first class with a pipe of two feet^ 
was in reality of the second class ; and that being of 
the seaond dass, whether there was fraud or not, 
whether the mis-^statementon the part of the insured 
aro9e from fraud, or from mere error or inattention, 
or the mistake of an agent (unless they wei?e misled 
by the agent' of the Newcastle Company,) :or..from 
whatever other cause, the contract never had effeet. 
Then evidence was gone into as to whether the 
mill was of the first or second class. The Court of 
Session seems to have thought it immaterial whether 
it was or not. But if the mill was warranted as of 
the first class, and was really of the second class^ 
the judgment of the Court below was clearly eni>> 
neous ; for it is a first principle in the law of in* 
faw of insur^^ surance, on all occasions, that where a representation 
•nee thai, in jg material it must be complied with — ifhnmaterial, 

the case of a , 

warranty, the that immateriality may be inquired into and shown; 
Slc?l7™9 il i? **"^ ^^^^ ^^ ^^^^^ '^ * warranty it is part of tiie contract 
represented to that the matter is such as it is represented to be. 



It is a first 



be. 
question 



tion^in"''^ Therefore the materiality or immateriaHty signifies 
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hothlag. The only question, is as to the mere fact July 9, I8I6, 
It is proposed then that the* matter should stand over ^""v"-^ 
for a day or two in order to examine the case agbin warrahtt. 
for the purp6se of farther enqyiry as to that fact ;»uch cases w 
but my present impression is that the mill was not the fact whe- 
^uch as it was warranted to be, and that therefore all £« of^J*"* 
eonsideration of fraud or overvalue is out of the"o**»^«P'»- 
question, unless it can be effectually answered thatButit'seemt 
the insured were misled by the insurers, or their {Jjf'*V^«W 
agent. Then they say that the mis-representation swer, even i^ 
was owing to the agent of the Newcastle Fire Com-J^^j^Jj^®^* 
pany. I cannot say however that they have made***«P*"of***« 

, . 1. .j.i 1 1 .1 assured, that 

out that pomt, and it is denied on the other side, they were mis« 
and may therefore be laid out of the question. IS^S Adr 

Then, they say further that there was no effectual «g:cnw. 
policy itill the premium vyas paid, and refer to the^^^p"^.^* 
terms of the 4th article of the printed proposals, ^«re brought 
which declares ^^that no insurance is considered by warranty be- 
'^ this office to take place till the premium be actually JjJ'^^Jl^^^^^y 
^ paid by the. insured, his, her, or their agent, or 
^* agents." The premium, they say, was not paid till 
a considerable time after the date of the policy, 
that the alteration was made which brought this mill 
within the description of the first class of mills 
before the premium was paid, and that the alteration 
had beencommunicated to the agent of the Company. 
The Company deny that any such communication 
was made, and even if it had been made it would 
have been still necessary to consider how far that 
circumstance' could alter the law as applicable to the 
case. But as the fact was denied, and there was no 
proof of it, that point may be considered as out of 
the question. With respect to the effect of the 

T 2 
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July 8, 1815. article referred to, the Appellants contend that it did 

rwsuRANcll "^* relate to the first policy, but to the renev^als of 

wARBAVTY. policies. But in the present case it is not necessary 

-to consider whether it related to the first policy or 

any renewal of it, as they say that as between the 

Respondents and them the premium had in point of 

fact been paid before the alteration took place, as the 

Scotch agent had accounted for it to his constituents 

the Newcastle Company before the period of the 

alteration, and it had therefore become a personal 

% debt due. to him from the Scotch Company. That 

may be considered as an answer to the argument 

raised upon that ground. But suppose that were 

^ entirely out of the question, we must in this case as 

in all others proceed secundum allegata et probata^ 

The pursuers according to what is alleged and proved. If they 

ceed^on^t1^r~ could succeed at all on this summons it must be on 

policy staled ^ poHcy or ooutract dated April 16, 1805, and when 

in, the sum- , , «• i i 

mons, which they havc founded upon that only, they cannot 
Apr^rie,^ afterwards in that action turn round and say, though 
1805. ive cannot succeed on that policy, we are entitled to 

recover on a subsequent contract. See howtheoon- 
tract would be varied. This was a bilateral contract 
of the date of April 16^ 1805, from which period to 
June 24, 1806, the premium was acknowledged to 
have been paid ; and it was agreed that a certain pre- 
mium should continue to be paid on June 24, de 
anno in annum. Can your Lordships convert that 
into a transaction commencing not in April, but in 
September, 1805? 

Suppose the fire, after being smothered for some 
time in the mill, had burst out the day before the 
money was paid to the agent of the Newcastle Com- 
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pany, could that Company say, * Though the pre-July 8,i8i5. 

* mtum has been paid us by our agent, and we own ^*""*>^^*"^ 

I . r L 1-1 I INSURANCE.- 

* the receipt of the money, yet as you did not pay the wabranty. 
^ agent we are not bound/ Acquitting M'Morran 

and Co. then of all fraud in the business, the ques- 
tion is reduced to this ; * Are you M'Morran and 
^ Co., looking to the facts and evidence as applicable 

* only to the policy of April 1805, entitled to recover 
^ under this contract?* 

I have said so much because I consider it as of 
the greatest importance that the mercantile law 
'should be uniform all over the country, and because 
it is dangerous therefore to decide these questions of 
insurance without being sure what may be the effect 
of the decision and the nature of the doctrine which 
may result from it. If this is to be taken as a con- 
tract of April 1 805, and the premises were not of 
the class of which they were warranted to be, it 
appears to me quite clear that the Respondents ogght 
not to recover. If the Court of Session was of It 8i^nifie$ 
opinion that the danger and risk was not greater in "aje^^'J^a^ 
mills of the second class than in those of the first ^nty that the 

1 ' t • 1 /« I 1 ,"« might 

class, though that were sworn to by five hundred have been as 
witnesses, it would signify nothing. The only q"es-^[^*j^|?jj*JJ^^^^ 
tion is, * What is the building de facte that I have >ng» as in ano- 

. J , ^ J iher. The 

insured. only question 

isi what is the 
building de 

Lord Eldon (C.) Since I had the honour of/acfo which I 
addressing your Lordships the other day on thi8j^][*^|^*jQj^ 
case, I have looked again at all the papers. I repeat 
what I before said, and what indeed the Appellants 
themselves have authorised me to say, that there is 
no ground ^whatever for the imputation that the mill 
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July 10) 1815. had been wilfully set on fire.. As to the question of 
^""■""^'""^^ fraud and false swearing, on the best cdnsideration I 
wARKAtfTT.^ have been able to apply tp the. caie^ though there 
appears a tendency tQ state, the loss as high as.it can 
be fairly carried, I cannot .say that there is any 
thing which amounts to fraud ^nd falsehood. Ano- 
ther ground was that this Summons proceeded on a 
policy, dated April l6, 1805, and that it contained a 
warranty that the building belonged to the first 
class, described as having the stoves not more tiian 
one foot from the wall, with pipes or flues not more 
than two ft^et in length* I stated the doctrine of 
warranty, and on tbe best consideration I have been 
able to give ^he case^ I do not think that the wan* 
ranty was Qiade good. The remaining question then 
wa3 whether attendipg to the nature of 'of the siumi- 
mons the Respondents could be considered as having 
insured <if a date pojBtericir to AprflJSOii,. and after 
the alteration had taken placet in th^ descciption.^ 
the building. I stated my opinion thaiitbey could 
pot on this summons^ Jt appears to meithen thfit 
the Appellants ought .to be assoilzied in this action, 
and if the Respondents have other ijpe^fd tirpumr 
stances, to allege, they may take > advice whether 
they ought to prooeed upon another summons. But 
I think they cannot succeed on this, and I am 
therefore of opinion that the judgment of the 
Court below ought to be R£V£ltS£D. . . 

Judgment accordingly.: . . 

, Agents for Appellants, Clayton and Scott. 
Agents for Respondent8» Mundeix. 
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IRELAND. 



APPEAL FROM THE COURT OF CHANCERY. 

CoLCLOUGH and others — Appellants. 
Gaten and others — Respondents. 

Under the words in a will, "to pay to each of my saidAprilsi«i8i6. 
<< (younger) children (three daughters) as and for their re- - — ^ ^ 
^^ spective porlions^ a sum equal to one fourth of what shall w^ll.— 
** remain to my said (eldest) son William — ^payable to my legacy. 
/^ said daughters respectively, at her or their respective ages 
" of twenty-one^ or marriage, &c.'' held that all thedsugb- 
ters were only entitled to a sum equal to a fourth of what 
remained to the eldest son, or each of them to one seventh, 
(such appearing to be the testator's intention), and that the 

' time of tne testator's death was that at which the amount 
of his property, and the proportions of the shares were to 
be computed. and estimated. 



HiUKE GAVENy Esq. being possessed of personal 
property to the amount of about 5000L and seized 
of Freehold Estates in the Counties of Meath, Sligo, 
&c. of the value of about 1700/. a year^ on January 
11» 1790, made his will, which was executed and Will of Luke 
attested, so as to pass real estates ; and thereby, after ^*^J°i^*°* 
directing payment of bis just debts and funeral ex* 
peaces, he devised and bequeathed all his messuages, 
lands, tenements, hereditaments, and all the personal 
states of which he should die possessed, to the 
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April8i,i 81!;. honourable Simon Butler (since deceased), and to 
willI- Oliver Nugent and Henry Cope, and the survivors 
LEOACT. and survivor of them, and the heirs, executors, and 
administrators of such survivor, to the use, intent, 
and purpose, that the several persons therein men- 
tioned should receive and take the several Annuities 
thereby given : and the will then proceeded in the 
following words : ^^ And to and for this further use, 
*^ intent, and purpose, and subject to the aforesaid 
*' uses, intents, and purposes, that they the said 
*' Simon Butler, Oliver Nugent, and Henry Cope, 
^* and the survivors and survivor of them, and the 
'* heirs, executors, and administrators of the sur- 
" vivor of them, V do and shall, out of the rents, 
** issues, and profits of my real, freehold, and per- 
'^ sonal estates, apply a reasonable sum to and for the 
*' maintenance and education of my children, Wil- 
*^ liam Gaven, Mary Gaven, Elizabeth Gaven, and 
*' Julia Gaven, and any other child or children, my 
** said wife Mary Gaven, otherwise Walsh, may have 
" during ray life, or be ensient with at my death j 
*' and that they do and shall place out at interest, in 
*' the funds of government, the remainder (if any) 
** of my personal estate, and the remainder of the 
•* rents, issues, and profits of my real and freehold 
** estate, until out of this fund there shall be raised 
'* a sum sufficient to pay to each of my said chil- 
<* dren, Mary, Elizabeth; and Julia, and any other 
** child, or children, my said wife Mary Graven, 
** otherwise Walsh, may have during my life, or be 
<< ensient with at my death, as and for their respec- 
" tive portions, a sum equal to one fourth of what 
*' shall remain to my said son William, or such son' 
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^*or sons becoming an eldest son, as my said wife Aprildij 815. 
** Mary Gaven, otherwise Walsh, may have during """^[[T*^ 
*^ my life, or be ensient with at my death, payable to leqacy. 
*f my sons respectively, at his or their respective age 
" or ages of twenty-one years, with power to the 
•'said Simon Butler, Oliver Nugent, and Henry 
** Cope, and the survivors and survivor of them, and 
•'the heirs, executors, and admistrators of such 
"survivor, during the respective minorities of my 
^^said sons, to pay the whole or part of their 
" respective portions, in order to apprentice or other^ 
^^^ise advance them respectively in life, and payable 
^* to my said daughters respectively, at her or their 
** respective ages of twenty-one years, or niarri:age 
^' with' the consent in writing of the said Simon 
" Butler, Oliver Nugent, and Henry Cope, or the 
** survivors or survivor of them, which shall first 
^^ happen. But if any such daughter or daughters 
" shall happen to marry before the age of twenty* 
" one years without such consent, then )Buch daugh- 
^^ ter Of daughters shall not receive her or their 
*^ respective portion br portions, but only the re- 
'^ spective legal interest of the same during her or 
^* their respective life or lives, to be paid to her or 
** thera by half-yearly payments, for her or their 
** respective sole use, without the intermeddling of 
" her or their respective husband or husbands ; and 
^^ after the respective death or deaths of such daugh- 
'* ter or daughters^ her and their respective portion - 
*^ or portions shall be equally divided among such of 
" her or their respective children as shall attain the 
" age of twenty-one years ; " with directions respect- 
ing the interest of his said daughters' portions, and 
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April9M8i5. with benefit of survivorship: and, subject to the 
^^"""'"^^'"^^ aforesaid charges, the tektator devised his said es- 

LBOACT. i tates to the use of bis said son William Gaven, his 
heirs, executors^ administrators, and assigns, for ever. 
The testator died on May 12, 1790, without 
having altered or revoked his will, leaving his widow 
and the four children named in the will, which was 
ph)ved by the executor Butler, who took upon him- 
self the Qianagement, and misapplied, o^ embezzled 
a.glt^at part of the. property, and died insolvent. 
The other executors were then prevailed upon to 
interfere, and act in the trusts of the will. Mary 
Gaven, one of the daughters of the testator, inter- 
married in 1802, with the Rev. Dudley Colclough ; 

Bill filed, apd on May 27, 1 803, Colclough and his wife filed 
^y> 803. ^ |^-|| 1^ ^^^ Irish Chancery against William Gaven 
the testator's son, and other proper parties, praying 
that the trusts of the will might be carried into 
execution, and the property of the plaintiff* Col- 
clough And his wife might be ascertained and paid. 
Answers having been put ini, and the parties having 
submitted their rights under fhe will to the judg- 
ipent of the Court, the cause was heard on bill and 

Decrae, July ^Qswer, on Juty 12, 1804, before the then Master of 

12, 1804. tjje rolls, .who decreed that the trusts of the will 
should be carried into execution, and that an account 
should be taken among other things of the whole 
amount of the value of the testator's estates at the 
time of his death, after deducting debts, &c. ; and 
that Colclough and his wife were entitled to one 
fourth of such value, with interest from the time of 
the wife's attaining the age of twenty-one years. 
. After various proceedings under this decree, and 



ON APPEALS AND WRITS OF ERROk. S7I 

when the Master wts about to sign his report^ Wil« April3i»i8i5. 
liam Gaveir, the son,* oa November SO, 1808, pe- "— -v^— ^ 
tjtioned the Lord Chac^llor for a rehearing ; sub-r lboact. 
mitting that, by the true, construction of ^he. wi|l. Re-hearing. 
Mary Colcloggh and tjie pther^daugliters wi^re all.pf 
them . only len titled to;.a foDntb, (9*. each to a. seventh 
of th& testafpr's prqperty ; and that the |os9 by 
Butler ought to be rateably borne by the daughtqn 
or yovinger chil4ren, ^nd the petitipqer. On March 
8^ the .Cjause \yas re-heard tatefore the Lord, Chap-* 
cellor,) and it was cpntended for the youq^r cbil-? 
dren that,^ suppqsing the decree of July 12, 1804, to 
be erroneous as to the proportion of one fourth 
given by it to Mary and her husband Colclough, it 
was also erroneous in .fixing the period of the _tes-> 
tators (ieath.for the computation of the value of the 
property ;and amount of .the share^^^ instead pf ,tfae 
time of distribution. .The Lord .Chancellor on, 
March. 8, ,1810,^ decreed, that th^. decree of July Decree, 
12, ;] ^4, , should .be varied so far as respected the ^^^ ^'^ 
proportion to be paid to the younger childr€|n,. and 
that according to the true intent and meaning of the 
testotor^ .each of the younger children w^ entitle^ to 
a proportion equal in point of value to one fqijir^h of 
what remained ,of ,,the testatpr's property, , to the 
eldest son, after providing for the several bequestSf * 
qbar^es, and encumbrances upon the ^estates ; . and 
tbat|L inprder to ascertain the amount of thjs testator's 
property at the time pf hi; deaths it should be re^ 
ferred to the Master to take an account, &c. and that 
the .younger^ children.; were ^aqh entitled to a ^m 
equal to one seventh of the net y^)jje. oi the real 
estates, computed at the time of the testator's death. 
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Apiii8i,i8i^.the same to be paid out of a fund, to be formed, 
wiLL^ ^**^ *^® surplus, if any, of the personal estate, and 
LEGACY. the rents, issues, and profits, of the real estates. 
In effect, the decree was made according to the 
prayer of the petition, except as to the loss by Butler, 
with respect to which no opinion was then given. 
From this decree, Colclough and his wife, and 
Elizabeth and Julia Gaven, appealed, so far as it 
related to the time at which the amount of the tes- 
tator^s property and value of the shareis were to be 
estimated, admitting the construction put upon the 
will by this latter decree to' be in other respects 
correct. 

Leach and Roupell (for the Appellants) contended 
that according to the intent of the testator, as it was 
to be collected from the whole will, the proportion 
and shares were to be computed according to the 
amount of the property, not as it stood at the time 
of the testator^s death, but as it stood at the time of 
distribution. 

Romilly and Bell (for the Respondents) asked 
what was the time of distribution ? The distribution 
was only to take place as each became entitled, and 
according to that construction they would take in 
different proportions ; and as to the time of vesting 
and distribution, Mr. Bell cited Roebuck v. Dean^ 
A Bro. Ch. Ca. 403. 2 Ves. 365. 

Leach. The time is arbitrary, and there is no 
rule but the testator's intention. 



ON APPEALS AND WRITS OF ERROR. 
Appeal diamissed, and decree affirmtd* 

WILL.— < 

Agent, for Appellants, Dearb. lbgact. 

Agents for Respondents, Shawe, Le Blanc, and Shawe. JudgmeoL 




SCOTLAND. 

APPEAL FROM THE COURT OF SESSION. 

Robertson— ii/npe/Zsiar. 
Graham — Respondent. 

In an action between Creneral Robertson of Lude^ and the 
Duke of Athol, General Robertson's Counsel introduced a No?. 18»1B14, 
charge of decq)tion and fraud, or rather contended thatJuly^yisis. 
such a charge must be implied from the reaspning on the "~*v — ' ^ 
other sidciagainst a person nearly connected with the Duke tlbadivo.^— 
of Athol ; and Graham,the Duke's agent, supposing he was couhs^. 

^ pointed at, complained to the Court and the passage con- 
taining the charge was ordered to be expunged with costs 
to be paid by general Robertson. .This being appealed 
from, the Lord Chancellor stated that, for the purposes of 
Justice, great latitude of all^|[ation must be allowed to 
counsel in pleading ; and though a chai^ of fhiud and de* 
ception might turn out to be unfounded^ yet if it were per- 
tinent, he doubted extremely whether it ought, merely be* 
cause it mi^t be unfoundea, to be expttn|B;ra as scandalous 
— ^nd the judgment was remitted for review. * 



In an action between the Dake of Athol, and 

General Robertson of Lude, relative to the division 

of the Common of Glen tilt, a proof was taken, and 

in order to shorten the proof, the parties by a judi-Minate oC 

cial minute dated April 28, I8O6, admitted that^*""*^®^' 
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Not. 18, i8t4, certain faroag had their summer and winter pafrture 

.°^ y ' . on th6 Common^ and among these farms was one 

PLBA0IVO.— called TomvoulinCt belonging to the Dake of Atbol. 

couvsBL. j^ ^Y^^ course of the proof two missives, dated Scp- 

1788. tember 1788, were produced, by which the Duke of 

Athol agreed to give up lo General Robertson's 

father a right of servitude, which his farm of Tom- 

vouUne had upon the lands of Struie belongiog to 

the other party, in exchange for certain parts of the 

lands of. Tof^u^i^r. belopgiog ]to Lude« . Jn these 

missives the right of each party to the remainder of 

the commonty of Gleutilt was reserved as broad as 

before, ' ^ ' 

In the division a share of the Common was allotted 
to Tom'tfoutihe, and this wfas bbjected to by General 
Robertson, on the ground that the right of TomvaU' 
line t6 a shate of- the commonty had been cfxtin- 
guished by the exchange of 1788 ; and \t was con- 
tended that the farm of Tomooutine had been intro- 
duced into the judicial tninqte df I806 by mistake, 
and that the error ought to be rectified* 
' ' The effect of the answer to this objection appealed 
to bb th^t, besides the peculiar servitude on the 
lands of Stride, which alppe was giyeq up by the 
ndissives of 1 708, Tamwutine had likewise a right 
in the Common like the Respondent's other farms, 
and that it was properly therefore inserted in the 
minute. The import of the answer however seemed 
to be differently understood by General Robertson** 
Counsel, whose second reclaiming petition contained 
the following passage. ^^Thi^ answer ^hows the 
^* Respondent is not disposed to yield any point 
^ whatever. With regard to the minute alluded to. 
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^ the object, of it has been ulroady explained. TheNov.i8,i8i4, 
, . • . , 111- • July 6> 1816. 

" petitioner was. weaned out by the tedious exami-. . ^ r 

*' natioa of witne99es.; ^ud it bfsiog proposed topLBADi»a.— 

^^ shorten tho proof by a minute, he r^dily con- 

** sented. vlt cannot be disputed t^at Tomvoulinewas 

*^ introduced by the Respondent's agents aind per- 

^^ mitted ,to remain, on the faith that he had intro- 

*< duced the. names of. no towns^ excepting those 

<< that actuatiy possessed the Commoti, and werePa>nseob- 

< 1 1 '^ ^ . X 1 1 " . . jectcd to by 

<^ entitled to ppsaess it. in the last petition, it was Graham. 

^* said t|;iis must have arisen from an error in fact, 

^^ of the Respondent's. Agent. But from the strain 

^^ of the answers, this matter comes to have a more 

^ serious aspect The import of the answer ia^ that ,/'" j 

^although a. town was introduced that .had no in- 

*^ terest in the Common^ yet by r the Petitioner's 

^^ assenting to,, the, minute ^ he is precluded from ob- 

^^jecting to that town getting a share in the Com* 

*^ man. The Petitioner is extremely unwilling to use 

^^ any expression, that may by possibility give oflfence^ 

^' But your. Lohpshipswill judge if the lusutt 

'< OF THE ANSWER 0OE3 NOT- AMOUNT TO A CHARGE 
«< OF DECEPTION A6AIN3T AN INDIVIDUAL THE RE^ 
<^ SPONDENT IS NEARLY CONNECTED WITH. If SUCh be 

*^ the import of the an^wier, the Petitioner submit3 
*^ that he^ could not b&circumvened, and his interest 
*^ lessened by such means. If the Writing had beeA 
'^ executed with every legal formality, deception 
'< would be a relevant ground of reduction, but as 
^' this minute is now explained^ it asserted a falser 
^^ hood, and this affords a stronger objection.** 
Mr. Graham, agent for the Duke of Athol, con* 



2^6 CASBS IN THE HOUSE OP tORDS 

Nor.i9ti8i4,ceiving that tbU was a charge of deception and 
ny5^i8i5^ falsehood against him, presented a mintite of com- 
PLBADivG— plaint against General Robertson, in his owti naoae 
couvtBt. j^ ^jj^ Court, complaining sf this passage, and pray- 
Grahiain^he ing the Judges " to ordain the passages complained 
agent cc ^f ^g iojurious to be struck out of the record, and 

*^to find the complainer (Graham) entitled to the 
^ expenses which he might incur in vindicating his 
^^ character/' After answer to this minute on the 
part of General Robertson, the Court, after refusing 
the prayer of the petition in the principal question, 
pronounced an interlocutor in the incidental ques* 
Court finds the tion, ^^ finding and dtelaring that the expressions 
Sproperriind " Complained of were improper and censurable, and 
ordains them « ofdaining them- to be expunged from the record, 
cd and finds ^' and finding expenses due."' General Robertson 
^"hIIm^^' reclaimed against this interlocutor, alleging that the 
Graham in expressions were not injurious or censurable, or that; 
' if ^ey were, the blame rested with his counsel, for 
whom he contended he was not answerable. The 
Court, however, after answer to this petition, adhered 
to the interlocutor. Another reclaiming petition, 
contending that the expressions were justifiable on 
the ground that Tomvoutine had been improperly 
introduced into the judicial minute, and also com- 
plaining of certain alleged censurable passages in the 
Duke of Athol's answers, and praying that' they tob 
might be expunged from the record, was refiised, 
and by another interlocutor Mr. Graham's expenses 
were modified to 34/. From these judgments of the 
Court of Session in the incidental question. General 
Robertson appealed. 
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In arguing for the Appellant Sir S. Romilly said Nov.iSy i8i4. 
that this was a point of great importance to the pro- .°^ * / 
fession of a Counsel. A Counsel is protected in as- plbading.^ 
serting whatever is material and relevant to the case, ^^^"*"^' 
however it may bear upon individual character, and 
he has no right in duty to his client to retract it 
But if a Counsel goes out of his way, he is not pro- 
tected in justice or honour, though I know it has 
been imagined that he is protected in saying any 
thing. A Counsel with a fitmily, perhaps, is not 
obliged to risk hjs life for assertions relevant to the 
cause, aigainst one who may be infamous, and whose 
life may be a burthen to him. What inlamy would 
not escape if it were otherwise ? 

Lard Eldon (C.) (After stating the case.) It Judgement, 
struck me that this was a matter of great import "^^' ^^^^* 
ance for a few reasons which I shall state. I do not 
think that General Robertson, or his counsel, can 
sustain their defence, or claim with respect to 7bm- 
vauUnej whather that word Tomvauline were in the 
minute or not, as what appeared to have been given 
up was merely its servitude on the lands of Struie. 
But if they thought they had a case fitting to be 
submitted to a Court of Justice, in which they must 
contend that the legal e£fect of that antecedent 
transaction (the exchange of 1788) was to destroy 
the right of Tomvouline on the Common of Glen- 
tilt, it appears to me that your Lordships would 
hesitate before you did any thing to prevent their 
submitting the question to the Court for decision. 
If they then had that right, and if it happened 
the the right of Tomvouline to a share of the 

VOL. III. u 
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July 5, 1815. Common was admitted in the judicial minute, of 
course Robertson must contend against the effect of 
that judicial minute, because if it stood untouched 
the Court must decide that the antecedent trans- 
action did not destroy the right. It appeared to me 
then a very strong thing to say, that a party shall 
not be heard to lay before the Court the grounds of 
his case in contending^ first, that this was introduced 
through error, and secondly, that it Was introduced 
through deception. First, it was said to have been 
introduced through error, and answers were put in 
not admittrng the error, but at the same tiu>e stating 
the judicial minute as a bar to the proceeding. 
Then the only allegation that can be made, is one 
which may affect an honest man, which the result 
may shew to have been most undeservedly made 
against a man entitled to a fair and honest character 
in the world. But if Greneral Robertson and his 
counsel did teally believe that the antecedent trans- 
action had put an end to the right of Tomvouiiney 
and if after alleging that Tonvoouline had crept into 
the judicial minute by error, they were met by an 
answer that it had not crept in by error, but had 
been studiously inserted ; and if Greneral Robertson 
intended to prove that it had been inserted without 
his knowledge, I do not know how it is possible to 
frame an issue upon this point, that it was improperly 
and — in that sense in which the word is used by law- 
yers — by deception or fraudulently introduced, with- 
out alleging that it was so introduced, and intro- 
duced by somebody. I believe it would be found 
difficult in our proceedings in this part of the island 
where there was a charge of fraud, to hold, because 
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that charge, supposing it pertinent, is not ultimately July 5, I815. 
made out, that it is therefore scandalous, and ought ^ 
to be expunged. counsel. 

There is another circumstance which makes this 
of importance. There appears to have been a notion 
here, that there was nobody to answer this but Ge- 
neral Robertson, a person in no degree guilty. Your 
Lordships know that in our proceedings in Chancery 
if scandal is introduced, those who really introduce 
it may be made answerable, not only in costs, but 
in a way which may affect them more. And it 
may be well worthy of consideration whether, if a 
counsel could so far mistake what is matter of 
pertinent allegation and what is impertinent, as 
to introduce what is impertinent and scandalous, 
the expense of expunging is to fall on one who 
cannot act without advice and without an adviser. 
But for the sake of the general interests of ju8tice,it is necessary 
and the fair discussion of matters in dispute between ^^^^^PJJJ'j^ 
man and man, great freedom of allegation must be that great free- 
allowed, and if that brings forward points which it tion should^ 
appears there were fair grounds for litigating^ I do?JJ|^'^®^^ 
not know, that because they bear hard in the first pleading, 
instance on A. or B., it being necessary that their 
names should be introduced, A. or B. can complain 
of that circumstance. For if justice cannot be done 
without bringing forward transactions and the agents 
in these transactions in this way, it necessarily be- 
longs to the course of justice that the evil should be 
submitted to, till it can be seen whether the allega- 
tion is really wanton scandal, or whether it is perti- 
nent matter bearing hard for the time, but no longer 
than till the case is inquired into. 

u2 
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Judgment — ^that the interlocutors in this inci- 
dental question be remitted for review. 

PLEADING. — ^ 

COtrVSEL. 

Judgment Agent for Appellant, Campbeix. 

Agent for Respondents, Frasbr. 




SCOTLAND. 

APPEAL FROM THE COURT OF SESSION (ist DIV.) 

Burnet and another — Appellants. 
KvowLE^-^Respondent. 

March IS, When Road Trustees under an act of parliament do not 
July 6, 1815. follow the terms of the act in entering upon the grounds of 
individuals, they have no right to say that the compensation 
and damages shall be estimated by the jurisdiction created 
by the act, and the party injured has a right to insist upon 
having them ascertain^ by the ordinary tribunals. 
And it seems that under such circumstances thetrustees can- 
not insistupon the ground being estimated accordingto its 
value at the time of their wrongful entry, but that the 
estimate may be taken according to the improved value of 
the ground at the time when tne valuation comes to be 
made, by the authority and under the direction of the 
ordinary tribunals, acting with the consent and at the suit 
of the injured individual ; apparently onr the principle that, 
as the trustees have not adopted the proper measures to 
acquire a right to the ground by force of the act, the right 
remains with the individual tilfthe recompense or price is 
thus ascertained. 



William KNOWLES, of Kirkton of Skene in 
1788, purchased a small landed property in the 
neighbourhood of Aberdeen, which had belonged to 
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the city, and in 1789 obtained a charter from the March 13, 
Dean of Guild, in whose name it had been held, in "^ ' ] 
which there were clauses reserving. to the magistrates road 
of Aberdeen the right to make a new road through '''*^®^^*^' 
the property, to be marked and laid out within seven 
years from October 7, 1788. The right to make 
this road therefore expired in 1795. In 1801, an 
act of parliament was obtained for making new roads 
in the county of Aberdeen-; and the trustees, instead 
of following up the steps required by the act, by 
attempting to come to an agreement with Knowles, 
or in case no agreement could be made^ by applying 
to the Sheriff to summon a jury to value the ground, 
&c. proceeded in another manner. The Dean of 
Guild presented a petition to the othe^ trustees, who 
acted as judges in their character of Justices of the 
Peace, and. Commissioners of Supply^ praying au- 
thority to lay out a road in terms oi the above-men- 
tioned reserved power which had expired^ and that 
when made it might be considered as the King's 
highway. This was granted, and the Dean and 
trustees proceeded to make the road. Interdicts 
were obtained from the Sheriff^ but were disregarded, 
and the road was completed. The matter was then 
brought before the Court of Session by bill of sus- 
pensipn of the sentence of the justices, and by sum- 
mons of damages against the trustees. 

Knowles agreed to accept df compensation and 
damages, and therefore the Court found it unneces- 
sary to give an opinion as to his right to obstruct the 
road and hold the ground. The Lord Ordinary 
(Armadale) on February 12, 1805, pronounced an 
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March 13, 
Julj5, 1815. 




interloi!utor, finding that the ti^steet^ had not pro- 
ceeded according to the act, and that the compen^ 
sation and damages most therefore be ascertained 
and determined by the Court, unless the parties 
consented to a remit to the Sheriff to summon a 
jury for that purpose. The parties agreed to the 
remit, and an order by consent to that efiect was 
made by the Lord Ordinary. Knowles, however, 
afterwards insisted that this consent was given by 
him on the understanding that the verdict was to be 
reported to the Courts and the cause finally deter- 
mined there ; bpt the other parties insisted tiiat the 
verdict of the jufy tnust be final on the subject, and 
would ' not proceed with the remit on any oth^ 
terms. The Lord Ordinary, therefore, recalled the 
consent order, and remitted to Dr. Coventry, pro*- 
fessor of agriculture^ to enquire and report upon the 
damages. The report found 708/. due to Knowles, 
and the trustees objected to it, chiefly because the 
value had been taken according to the improved 
state of the ground, as it stood in 1607, intrtead of 
its being taken according to the state of the grbund 
in ] 802, to which it was answered that the trustees 
had no right at all to the gfoUnd till Dr. Coventiy 
e^camined it. The Lord Ordinary and the Court 
(first division) finally decerned in favour of Knowles 
for the sum reported due with interest, and the 
trustees appealed. 

For the Appellants it was argued that the damages 
ought to have been ascertained by a jury in terms of 
the act, and that the damages were vindictive, inas- 
much as the value was estimated according to the 
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improved state of the ground in 1907* Knowles March 13, 
had consented to their being ascertained by a jury, ," ^ * J 
and ought not to be permitted to resile. road 

For the Respondent it was contended that the'*"*^*^" 
power of having the damage ascertained by verdict 
of a jury, depended solely on the act ; and as the 
trustees hud not proceeded according to the act, the 
damages were to be ascertained by the Court in the 
ordinary manner as if the act had never been passed. 
As to the consent, it had not been sufficiently exten- 
sive to include the whole question ; and as the parties 
di£fered about it, that came to nothing. As to the 
value being taken in 1807, the trustees, when they 
entered upon the ground in 1802, had acted without 
any legal authority, and had no right to the ground 
till 1807^ which was therefore the proper time for 
estimating the value. 

Judgment — that the appeal be dismissed, and the 
interlocutors complained of affirmed. 

Agent for Appelant, Mundell. 
Agent for Respondent, CnALMsa. 
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ACCIDENT. 

( Vide Landlord— TENANT.) 

In cases of accidental lots of subjects 
in the occupation of a tenant, the 
meaning of the maxim res perU 
domino is, that the subject perishes 
to both landlord and tenant accord- 
ing .to the interest of each. (Bayne 
V. Walker, (Scotch,) 233, 238, 
245.) 

ADJUDICATION. 

I 

( Vide Prescription. ) 

It seems that an adjudication with 
infeftment and possession for 40 
years from the period of the expiry 
of the legal, though without deda- 
rator, would form a good title by 
prescription. (Robertson v. Dvke 
^Athdt (Scotch,) 108, 114.) 

AGREEMENT. 

Specific performance of an agree- 
ment refused on the gtoxmi of 
want of specific mutuality, of 
laches, misapprehension in the 



parties of its nature and efiect, 
Qiequali^, imprudence, &c (Ha- 
mOton V. Grants (Irish,) 33.) 

APPEAL. 

Where there was considerable delay 
in appealing, and the parfy who 
had the judgment below in his 
favour had talien several proceed- 
ings under it, which an earlier 
appeal would have prevented, the 
Appellant, though the judgment 
should be reversed, ought to in- 
demnify the other party against 
the expense of such proceedings. 
(Hamilton o. Grant, (Irish,) 56 
57.) 



B. 

BILLS (OF EXCHANGE). 

A. and B. are partners, and goods are 
purchased on the partnership ac- 
count, for which A. gives one bill, 
and B. another, each accepting 
for the firm. One of the bills 
comes into the hands of C, the 
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other into the hands of D., and 
both C. and D* raise their actions 
on the bills against the firm of 
A. and B* 

A. and B. raise a process of multiple- 
poinding (in the nature of a bill of 
interpleader), and by the Court 
below are found liable tn only 4»nc6 
' and single|iayiiient,' and tho matter 
is rdduced to a > •competition be- 
tween the holders of the two bilk. 

C/s bill has beetl indorsed by £. per 
procuration of F. and it being de^ 
ni^ that E. had any power so to 
indorse^ proof is offered of acts of 
agency by E. for F.» which would 
lead the world in general to believe 
that he had such power; but the 
evidence is not allowed by the 
Court below to be gone into, and 
O's bill is preferred. 

C. appeals from this judgment, but 
there irno appeal ^om the inter- 
locutor in the multiple-poinding. 

It was said arguendo by Lords Eldon 
(C.) and Redesdale, that the power 
of indorsing per procutation did 
not necessarily require a special 
mandate, but might be proved by 
inference from facts and circum- 
stances: and though there might 
be fraud by E. upon P., that . was 
no answer to a bmAJide holder for 
wikemu 

And that where two or more bills 
were accepted by a firm, each of 
them for the whole .price of an 
article furnished, and these bilb 



got into the hands of bond fide 
holders for «»/. con, the firm was 
liable for them all, and that this 
was therefore no case for multiple- 
poindtng. 

The cause remitted, with directions 
to receive the evidence as to the 
procuration. But as in thSs case 
the judgment in the jnultiple- 

' poinding was not appealed from, 
and had become final, if both bilk 
should turn out to be good, which 
of them is to be paid ? Per Lord 
Eidon, (C.) "^He must see 
*^ clearer thanf I do, who can see 
^ the way out of this difficulty.*' 
(Davidson v. Robertson, (Scotch,) 
218, 219, 226, 227.) 

Where several different firms con- 
nected together tsarried on business 
under one general name, the holder 
of their bills, unless it be proved, 
that he knows it to be the paper of 
one of the particular firms, is en- 
titled to come against them alL 
(t». 229, 280.) 

BONDS- 

( Vide Heir Expectant.) 

Post-obit bonds, though therisk had 
been incurred, held to be available 
only for the money actually ad- 
vanced for them^ on account of 
the confidential situation in which 
the parties stood with respect to 
each other. (Bemal v. Marqui* 
of Donegal, (Irish,) 133.) 
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c. 

CAUSE (PROBABLE). 

It seems thai an action for a mali- 
cious prosecution cannot be sus- 
tainedy though the accusation turns 
out to be unfoundedy if the prose- 
cutor can shew probable cause for 
the prosecution, Pet Lord Eldon, 
(C.) This was certainly the case 
in England, and he presumed it 

, must be so in Scotlaiidy as it ought 
to be a principle of law in all coun- 
tries. (Arbuddev. Ta^,(9cotch^) 
160t 18D, 181, 182, 187.) 

COMMITMENT. 

It seems that the provisions of the 
Stat 1701, c. 6* would not be con- 
sidered as appljring to commitments 
for further examination* {Arbude 
V. Taylor,{Scotch,) 160, 161, 186.) 

But a magistrate is bound to terminate 
his commitment for further exami- 
nation within a reasonable time, 
otherwise he is liable in damages 
at common law, and what is a rea- 
sonable time must be determined 
according to the circu^istances of 
each case. (ib. 184.) 

Commitments for further examina- 
tion stand upon grounds and prin- 
ciples different from those of com- 
mitmeuts for custody for trial. 
{ib. 183.) 

COMPENSATION. 

( Vide Roads— Trustees.) 



CONSENT. 

An order by consent cannot be got 
rid of but by consent. But if a 
party to such an order takes pro- 
ceedings inconsistent with that 
order, he has waved his right to 
insist on the rule. (Bemal v. Mar- 
quii ofDon^al, (Irish,) 146.) 

CONSIDERATION. 
( Vide HiiR (Expectant) — Aorbx- 

MENT.) 

The consideration of certain post- 
obit bonds not allowed to be im- 
peached by an expectant heir who 
had deliberately on various occa- 
sions acknowledged the fairness of 
the|transaction, &c {Bemalv. 
Marquis of Donegal, (Irish) 133.) 

Though equity will not specifically 
execute a voluntary agreement, it 
does not follow that where there 
is some consideration, it therefore 
will specifically execute, for there 
-may be cases where, though some 
consideration appears, a party 
ought not to have the extraordi- 
nary remedy of specific perform- 
ance. {Hamilton o. Grant, (Irish,) 
53.) 

Want of consideration is a ground 
for refusing specific performance. 
{ib. 43.) 

CONTINUANCE. 

{Vide Error — Pleading.) 
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COUNSEL. 

{Vide Pleading.) 

It is necessary for the purposes of 
jus^ce, that great latitude of alle- 
gation should be allowed to counsel 
in pleading ; and thot^b a charge 
of fraud may tarn out to be un- 
founded, yet if it is pertinent, the 
Lord Chancellor (Eldon) doubted 
extremely whether it ought, merely 
because unfounded, to be expunged 
as scandalous. {Robertson o. Gnz- 
ham, (Scotch,) 273, 277, 279.) 



D. 

DAMAGES. 
( Vide Roads — Trustees.) 

DECREET ARBITRAL 
(AWARD). 

Where an arbitrator thought it ne- 
cessary before decision to have the 
admission of the parties in writing, 
that they had nothing further to 
ofier, and that they desired a de- 
cision on the case as it stood, aiid 
was led to believe that a letter to 
that effect signed by all the parties 
was in the hands of the clerk to 
the submission, and stated on the 
face of the award that he had con- 
sidered that letter, and it after- 
wards appeared th^t one of the 
parties had made no such admis- 



sion, and had signed no such letter, 
and had material evidence still to 
produce, and therefore applied to 
the Court to have the award or 
decreet set aside; heldby the House 
of Lords, reversing the judgment 
of the Court of Session, that the 
award ought not to stand. {Skarpe 
tt. Bickerdyke, (Scotch,) 102, 106.) 

DEFENDANT. 

( Vide Parties.) 

Where Plaintiff examines a Defen- 
dant as a witness, he can have no 
decree against him. {Bemal v. 
Marquis of Donegal^ (Irish.) 150.) 

A. files his bill against B. and C., and 
then dismisses his bill as to B.,and 
examines him as a witness — ^it seems 
that if the equity of the case should 
turn out to be that A. ought to 
have relief as against C.^ and C. as 
against B., as A. has by his own 
act precluded C. from having his 
relief against B., he, A., shall be 
considered as having undertaken 
to stand with respect to C. in B.*s 
place, for this purpose, {ib. 151.) 

DEVISE-DEVISEE. 

( Vide Heir at Law— Legatee- 
Will.) 

Where land or any interest in land 
which would descend to the heir is 
devised for purposes which the law 
will not permit to take effect, the 
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hitereBt results to the heir at law 
as undisposed of. (Tregomoeil v. 
Stfdenhamj (English,) 193.) 

Therefore where a testator created a 
term upon certain trusts, and afler 
the execution of the trusts, or ex< 
piration of the term devised the 
Tands over, and the trusts of the 
term were void, it was held that 
the estate did not go ibmedlately 
to the subsequent devisee, but that 
the benefit of the trusts resulted to 
the heir at law. {ih. 206, 208, 210, 
211, &c.) 

Where descendible property is not 
given to some devisee, it neces- 
sarily goes to the heir at law. (ib. 
S06.) For the heir at law takes 
wherever he is not disinherited, 
(f*.207.) 

Where a devise is made subject to 
be reduced to a certain extent on 
the happening of a given event, 
the happening of the event is the 
condition or ground of the reduc- 
tion ; and if the event never hap- 
pens, the condition or ground of 
reduction is gone, and the devise 
is entire and absolute, (ib. 210, 
211.) 

A devisee takes only what is intended 
to be given him by the testator. 
Secus as to the heir at law, who 
takes whatever is undisposed of, 
whether intended for him or not. 
(»&.21L) 



Testator seized of real, and possessed 
of personal property, makes his ex- 
ecutors his readuary legatee* — held 
that they were trustees as to the 
residue of the real estate for the 
heir at law. (Kdklt v. Kellett, 
(Irish,) 24«.) 



ELECTION. 

A party cannot proceed both at law 
and in equity for the same matter, 
but must make his election. (Ber- 
nal V. Marquis of Donegal^ (Irish,) 
147.) 

EHROR. 
( Vide Pleading.) 

Ukdbr Stat. 8, 9. Gul. S. s. 8. an in- 
terlocutory judgment on demurrer 
may be given, and final judgment 
stayed till after award and execu- 
tion of the writ of inquiry. 

And where the interlocutory judg- 
ment was in E« T. and then, aa the 
inquisition could not be taken pur- 
suant to the Stat, till after T. T. a 
day was given in M. T. passing 
over T. T. without continuance, 
held that as in the due execution 
of the object of the stat. the giving 
a day in T. T. would have been 
nugatory, the reason for the con- 
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tiuuance ffuledy and the omission 
was no error. (Johnes v. Johttes, 
(English,) 1,2,11,16.) 

EXAMINATION. 

(Vide Commitment.) 
A MAGISTRATE is bound to terminate 
his commitment for farther exami- 
nation within a reasonable time, 
otherwise he is liable in damages. 
And what is a reasonable time 
must be decided according to the 
circumstances of each case. (Ar-- 
bucUe V. Tayhr^ (Scotch,) 160, 
161.) 



R 

FARM-HOUSE, 

( rt<fe LaVDLORO— TSKANT.) , 

Landlord not bound to rebuild a 
farm-house accidentally burnt. 
(Boyfitf V. JValker, (Scotch,) 233.) 

FRAUD. 

{Vide Trust.) 

Where trust money was to be laid 
out in the purchase of lands in fee 
simple to be conveyed to a father 
for life, remainder in tail to his 
first and other sons, the father pur- 
chased a leasehold interest and 
obtained money from the trustees 
out of the trust fund to pay for it ; 
and afterwards leased part of the 



purchased premises to the attorney 
who managed the purchase for 
him, and had notice of the misap- 
plication of the trust money. This 
is a fraud in the attorney, who 
took advantage of the situation of 
the father with respect to the pro- 
perty, and the son shall have the 
premises discharged of the lease. 
(JPhanre v, Per^, (Irish,) 180.) 



H. 

HEIR (AT LAW). 

Whatever descendible property is 
undisposed of by will, goes to the 
heir at law, whether the testator 
intended it (at him or not ; for he 
takes not by force of the intent, 
but by the rule of law. Seeus ip 
to a devisee, who takes by force of 
the testator's intent appearing from 
the will. 

Therefore wh^re A. devised lands to 
his son B. for life, remainder to 
the first and other sons of. B. in 
tail male, &Q. and in case tl^ere 
should be no issue male of testa- 
tor's body, or the same should be- ^ 
come extinct, then to trustees for a 
term of 60 years, in trust to retain 
the rents, &c. and apply them in 
the purchase of lands to be con- 
veyed to such person as should 
then be in possession of certain 
estates in the will mentioned, for 
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life with such remunders as might 
continue the lands as long as pos- 
sible in testator's name and blood; 
and after these trusts should be 

^ executed, or the term should ex- 
pire, the estate was limited to C. 
for life with remainders over; and 
it happened that the person so in 
possession as above, when the con- 
veyance of the purchased lands 
could have been made, was not in 
existence at the time of testator's 
death, and the uses were consider- 
ed as in the event too remote, and 
therefore void as tending to a per- 
petuity ; — it was held by the Lords, 
reversing a decree of the Court of 
Exchequer, that the consequence 
of the failure of the intermediate 
devise was, not that the next de- 
visee C. became entitled, as if there 
^ had been no such intermediate de- 
vise, but that the trusts of the term 
resulted to the heir at law. (TVe- 
gorvmeU v. Sydenham, (English,) 
193.) 

It is a general rule that the heir at 
law takes whatever interest in land 
is not effectually disposed of, and 
it amounts to this, that pro tanto 
he is not disinherited, (ib. 210.) 

An heir at law cannot be disinherited 
except by express words or neces- 
sary implication. (Ut, 210.) 

To disinherit an heir at law, an in- 
tention that the property should 
go in another direction must clearly 
appear. (f6. 213.) 



The grounds of decision in those 
charity cases, where though the 
devises were void, the heir at law 
did not take where that the heir was 
completely disinherited, or his 
claim barred by express words or 
necessary implication, (ib, 213.) 

Testator seized of real and possessed 
of personal property, after be- 
quaathing various legacies, devises 
his interest in certain lands speci- 
fically to the eldest son of his 
uncle, who was his heir at law, 
and then says, ''the remainder of 
" my properties I devise to my ex- 
<' ecutors to make good the above 
*< sums, &c." " And I also ordain, 
'< &c. and devise the said '' (naming 
the executors) ** executors to this 
'* my last will, &c. also my residuary 
** legatees, share and share alike." * 
Held a trust for the heir at law as 
to the residue of the real estate, on 
the ground that, though the inten- 
tion was very doubtful, the heir at 
law could only be disinherited by 
express words or necessary impli- 
cation. {Kettett V. KeOeitt (Irish,) 
248, 254.) 

HEIR (EXPECTANT). 

A., an expectant heir, being indebted 
to B., his friend and father-in-law, 
and B. being indebted to C, A. 
gives C. post-obit bonds in dis- 
charge of his debt to B. ; and C. 
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gives B. credit in accouDt for half 
the amount of the bonds. After 
the death of A's father, when the 
bonds had become payable, A. and 
B. by deeds deliberately executed, 
acknowledge the fairness of the 
transaction. A. then files a bill 
against C. and B. to have the bonds 
set aside on the ground of impo- 
sition and want of consideration, 
and afterwards dismisses his bill as 
against B. and examines him as a 
witness, so that no relief could be 
had by either party in the cause 
i^ainst B. Held by the Lords, re* 
versing a decree of the Irish Chan- 
cery, that under these circum- 
stances of acknowledgment, dis- 
missal, and examination of B. as a 
witness, A. had debarred^ himself 
from impeaching the consideration 
of the bonds; but that from the 
confidential situation in which B. 
stood with respect to A., and the 
knowledge which C. had of all 
their transactions, the bonds ought 
not to be available as post-obit 
bonds, but only for the sums ac- 
tually allowed by C. as the con- 
sideration for them with interest 
from the dates of the bonds. {Ber- 
nal V. Marquii Donegal^ (Irish,) 
18S.) 
Equity throws around expectant heirs 
as to their contracts that sort of 
protection which it a£R>rds to dis- 
tress and ignorance, and the bur- 
then of proving the transaction 



fair is thrown upon those dealing 
with them. (ih. 151.) 
The principle of protecting expect- 
ant heirs in their dealings does not 
extend to the avoiding tbfije en- 
gagements deliberately entered 
into, so as not to oblige them to 
refund what was actually advanced 
to them. {ib. 156.) 



L 

IMPRISONMENT (WRONG- 
OUS). 

{Vide Prosecutiok.) 

Whbrb one partner of a firm pro- 
secutes a person for having, as he 
alleges, stolen property belonging 
to the partnership, and that person 
afterwards brings his action for 
a malicious prosecution and wrong- 
ous imprisonment against the firm 
and the individual partners-— held 
that though the property belonged 
to the firm, neither the firm nor 
tlie other individual partners of it 
are therefore to be dealt with in 
that action as prosecutors. (Ar* 
hucUe V. Taylor, (Scotch,) 160, 
278.) 

IMPROVIDENCE. 
( Vide Agrebsibkt.) 

Improvidence a ground for refusing 
specific performance of an Agree- 
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ment. (Hamibtm v. Grant, (Irish,) 
54.) 

INEQUALITY. 

{Vide AOREBMXNT.) 

Inbqualitt is a ground for refusing 
specific performance of an Agree- 
ment. {HamiUon v. Grant, (Irish,) 
43.) 

INFORMATIONS. 

Whbthxr parties informers ought 
to swear to their informations as 
well as to sign them. (Arbuckk 
V. Tayfor, (Scotch,) 179, 180.) 

INSURANCE. 
( Vide Warranty — Sba-worthi- 

NBSS.) 

Whxm a ship, soon after her sailing 
on a voyage insured, is found to be 
unfit for sea, the question whether 
she was sea-worthj at the com* 
mencement of the risk or the 
voyage (when not otherwise as- 
certained) must be decided by ra- 
tional inference from the circum- 
stances. 

And a ship is primS Jacie to be 
deemed sea^worthy. But if it is 
found soon after her sailing that 
she is not sound, without probable 
and adequate cause by stress of 
weather or otherwise to account 
for it, the rational inference is that, 
notwithstanding appearances, she 
was not sea-worthy. 

And if a ship is sea-worthy at the 

VOL. III. 



time of her sailing, however soon 
after she may become otherwise, 
the warranty is complied with. 
(Parker v. Potts, (Scotch,) 23, 24, 
SO, 81.) 

Under the implied warranty as to 
sea-worthiness, it is necessary not 
only that the hull of the vessel be 
tight, staunch, and strong, but also 
that the ship be furnished with 
ground tackling, suflScient to en- 
counter the ordinary perils of the 
sea; and therefore where it ap- 
peared that the best bower an- 
chor, and the cable of the small 
bower anchor, i^ere defective, the 
vessel was held not to be sea-wor- 
thy. (JVilkie V. Geddes^ (Scotch,) 
57, 58, 59.) 

It is a first principle of the law of 
insurance that, when a thing is 
toarranted to be of a particular na- 
ture or description, it must be ex- 
actly such as it is represented to 
be, otherwise the policy is void, 
and there is no contract. And 
therefore where a mill was insured 
as being of one class, and turned 
out to have been of another class 
at the time, it was held that an 
action on such a poUcy could not 
be sustained; Lord Eldon (C.) 
observing that whether the mis- 
representation was in a material 
point or not, or whether the risk 
was equally great in the one class 
as in the other, were questions 
which had nothing to do with the 
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case, the only question being — is 
this the building de facto which ( 
have insured. (Newcastle Fire In- 
mrance Company v. Macmarran, 
(Scotch,) 255, 257, 262, 265.) 
But it seems that even in a case of 
warranty, it would be a good an- 
swer that the mistake or mtsrepre- 
sentation was to be attributed solely 
to the insurers themselves, or their 
agent, (ib. 263.) 

INTENT. 

{Vide Heir at Law— Devisee— 
Will.) 

A DEVISEE takes only by force of 
the intent of the testator appear- 
ing from the will. SecM as to an 
heir at taw, who takes not by force 
of the intent, but by the rule of 
law. (Tregonwell v, Sydenham^ 
(English,) 193.) 

Though it may be very doubtful on 
the fjEice of a will whether it was 
not the testator's intent to disin- 
herit an heir at law. that is not 
sufficient to disinherit him. {Kd' 
lett V, Kellett, (Irish,) 254. 

ISSUE. 

(Vide Pleading.) 

Where one sort of modus was laid 
in an answer to a bill for tithes, 
and another modus was given in 
evidence, the Court refused even 
to direct an issue ; for a party must 
succeed secundum aIsIsEG at a ei 



probata. (Stake v, Veyne^ (Eng- 
lish,) 189, 191, 192.) 

JUDGMENT. 
Form of judgment under Stat. 8, 9, 
Gul. 3. (Johnet v, Johnes, (Eng- 
lish,) 16.) 



L. 

LACHES. 

( Vide AORBBMBNT.) 

I^ACREs a ground for refusing spe- 
cific performance of an agreement. 
(Hamilton v. Grant, (Irish,) 6Sf 
44.) 

LAND. 

Where land is directed by will to be 
turned into money, or money into 
land, each is to be considered as 
that species of property into which 
it is directed to be turned. ( Tre- 
gontoell V. Sydenkamj (English,) 
207.) 

LANDLORD. 

(Fi& Tenant.) 

Wherb a farm house is burnt by ac- 
cident, the landlord is not bound 
to rebuilt it* (Bayne v» WaUcer^ 
(Scotch,) 233, 237, 243, 244.) 

The landlord of an urban tenement 
bound to repair:— the tenant leav- 
ing the subject entire at the end of 
the tack. (ib. 243.) 
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LEGACY— LEGATEE. 

(Vide With.) 

Testator seized of real, and pos- 
sessed of personal property, be- 
queaths various legacies " to be 
" raised and levied from my proper^ 
** ties by my executors/' and after 
bequei^hing his interest in certain 
lands to the eldest son of his uncle, 
who was his heir at law, he says, 
" the remainder of my properties 
** I bequeath to my executors to 
** make good the above sums, &c. ; 
** and I also ordain, &c. and devise 
** the said'* (naming the executors) 
<* executors to this my last will, 
'< &c. also my residuary leoa- 
'* TEES, share and share alike." 
Held that the executors, as to the 
surplus of the real estate, were 
trustees for the heir at law; but 
with great doubt as to the inten- 
tion. {Kellett V. Kelletty (Irish,) 
948, 254.) 

LEGAL (EXPIRY OF). 

( Vide Prescription— Title.) 

It seems that in the case of an ad- 
judication, with infeftment and pos- 
session for forty years from the 
time when the legal actually ex- 
pires, though there should be no 
declarator, the title would be good 
by prescription. (Robertson v, 
Duke of Athol, (Scotch,) 108, 
114.) 



M. 

MAGISTRATE. 

It seems that an action against a 
magistrate for the money penal- 
ties, under the Stat. 1701, c* 6, 
the concurrence of the king's law 
officer is not necessary. Secus 
where the summons concludes also 
for deprivation of office, and inca- 
pacitation. {Arbuckle V, Taylor, 
(Scotch.) 167, 168.) 
Where an act of parliament pre- 
scribes any thing to a magistrate 
udder a penalty, if he does not dp 

' it he is liable in the penalty, what- 
ever his motives may be. {ih. 183.) 

MANDATE. 

( Vide Bills of Exchange.) 

A SPECIAL mandate not necessary to 
constitute a power to indorse, &c. 
bills of exchange, per procuration. 
(Davidson v, Robertsont (Scotch,) 
229.)' 

MISAPPREHENSION. 

( Vide Agreement.) 

Misapprehension in the party or 
parties a ground oftefusing spe- 
cific performance of an agreement. 
(Hamilton v. Grant, (Irish,) 46.) 

MODUS. 

(Vide Tithes — Pleading.) 
x2 
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MONEY. 

Where money is directed by will to 
be turned into land, or land into 
money, they shall be considered as 
that species of property into which 
they are directed to be turned. 

' (TregonVBett v. Si^dcnham^ (Eng- 
lish,) 207.) 

MULTIPLE-POINDING. 

(Vide Bills of Exchange.) 

Where two or more bills are ac* 
cepted by a partnership, each of 
them for the whole price of cer- 
tain goods furnished on the part- 
nership account — ^if these bills get 
into the hands of bondjide holders 
for valuable consideration, this is 
no case for multiple-poinding, but 
the partnership is liable for all the 
bills. (Daoidsan v. Robertion^ 
(Scotch,) 218, 228.) 

MUTUALITY. 

(Vide Agreement.) 

Want of mutuality a ground for 
refusing specific performance of 
an agreement. {Hamibon v. 
Grant, (Irish,) 43.) 



N. 

NEGLIGENCE. 

(FWe Tenant.) 



o. 

ORDER. 
(Vide Consbht.) 



P. 

PARTIES. 

( Vide Defendant.) 

Where two di&rent characters hap- 
pen to unite in one person (those 
standing in each of which charac- 
ters, if held by distinct persons, 
would be necessary parties in a 
cause), it is not sufficient that the 
person having this double character 
4b before the Court in one of them. 
He must be before the Court in 
both ; and therefore where, on the 
hearing of a cause In Dom* Proc. 
it was discovered that the heir at 
law of a deceased executor, who 
was a necessary party, was wanting, 
and that heir at law happened to 
be a surviving executor already 
before the Court, but only in his 
capacity of executor ; the cause 
stood over till he was also brought 
forward in his other character of 
heir at law of the deceased exe- 
cutor. (KelleH V. KeUett, (Irish,) 
25S.) 

PARTNERSHIP. 

( Vide Bills of Exchamge.) 

Where the Proprietors of two ad- 
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joining estates, the one containing 
fields of coaly the other having salt 
works belonging to it, proper for 
the consomption of small coal, en- 
tered into a contract for 124 years 
to carry on the coal and salt works 
as a joint concern, and for that 
purpose executed to each other 
mutual leases or tacks; that is, 
Warner, the one proprietor, leased 
for 124 years to Cunningham, the 
other, and to himself, and to Cun- 
ningham's and his own heirs and 
assigns equally betwixt them cer- 
tain seams of coal ; and Cunning- 
ham leased for 124 years to Warner 
and to himself, and to his own and 
Warner's heirs and assigns, certain 
fields of coal and salt works : held 
that this was a lawful contract, and 
binding on the heirs taking up the 
succession, and representing the 
parties; and that while the con- 
cern was prosperous, and there was 
no reasonable apprehension of loss, 
the heir of one of the parties was 
not entitled to a dissolution of the 
partnership to the prejudice of the 
other party. [Warner v. Cunning- 
ham, (Scotch,) 76, 92.) 
A person who had been prosecuted 
by one pf the partners of a firm, 
for stealifig property belonging to 
the firm, afterwards brought his 
action against the firm, and against 
the several individual partners of 
it, for a malicious prosecution. 
Held that though the property be- 



longed to the Company the indi- 
vidual who had prosecuted could 
alone be liable in such an action, 
and that the firm and the x)ther 
partners could not be dealt with as 
prosecutors. (Arbucklev. Taylor , 
(Scotch), 160, 178.) 

Where bills are accepted by different 
partners of a firm, each of the bills 
being for the whole price of goods 
furnished on the partnei^hip ac- 
count, and these bills get into the 
hands of bond fide holders for 
valuable consideratibn, the partner- 
ship is liable for them all ; and it is 
no answer to the holder of one of 
the bills that there are other bills 
against the firm for the same trans- 
action. (Davidson v. Robertson, 
(Scotch,) 218, 228.) 

Where several different firms con- 
nected together carried on business 
underone general name, the holder 
of any of their bills is entitled to 
come against them all, unless it be 
shown that he knew it to be the 
paper of one of the particular 
firms, (ib. 229, 230 ) 

PERPETUITY. 

( Vide Heir at Law.) 

Whether certain trusts mentioned 
in the case were void originally, 
or only in the event, under the 
circumstances mentioned in the 
case. {Tregontoell v. Sydenham^ 
(English), 198,205.) 
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PETITION. 

It seems that the petition to be ad- 
mitted to bail under stat. 1701, 
c. 6. must be in Writing. (Ar- 
hueUev. Taylor (Scotch,) 173.) 

PLEADING. 

(Fu2f Parties.) 

In action of debt on bond^ with pe- 
nalty for performance of covenants, 
breaches under stat. 8, 9 Gal. 3. 
B. 8. may be assigned in the repli- 
cation. 

And on demurrer, interlocutory 
judgment may be given to the ex- 
tent that it appears to the Court 
that the replication is' sufficient^ 
and Chat Plaintiff ought to recover 
his debt and damages for deten- 
tion ; and final judgment may be 
stayed till after award and execu- 
tion of the writ of inquiry. 

And where the ioterlocutory judg- 
ment was in £. T., and then, as 
the inquisition, according to the 
usual times of holding the assizes, 
could not be taken before the Jus- 
tices of Assize, pursuant to the 
stat. till after T. T., a day wan 
given to the parties in M. T., 
passing over T. T. altogether with- 
out continuance ; held that as in 
the due execution of the object of 
the stat. the giving a day in T. T. 
.would have been nngatory, the 
reason for the continuance failed, 
and the omission was no error. 



(JoAii^fv. Joifiet«(Ens^bh,) 1,2, 
16-) 

Where one sort of modus is laid, and 
another is proved, the party cannot 
succeed, though the case made out 
in evidence might be a good one, 
if it had been so laid. (Blaie v. 
Veyae^ (English,) 189, 191.) 

In laying a parochial modus ; for in- 
stance, of so much per acre of 
meadow land, it seems not to be 
necessary to state particularly what 
lands in the party's possession it 
covers ; for if it is laid as a paro- 
chial modus, it covers the whole 
-parish, (ib. 190, 191.) 

In the course of an action between 
General Robertson, of Lude, and 
the Duke of Athol, the General's 
counsel introduced a charge of 
fraud and deception, or rather con- 
tended that such a charge must be 
impUed from the pleadings on the 
other side, against a person nearly 
connected with the Duke of Athol. 
Graham, the Duke's agent, sup- 
posing he was pointed at, com- 
plained to the Court, and the pas* 
sage containing the alleged charge 
was ordered to be expunged^ with 
costs to be paid by General Ro- 
bertson. But' this being appealed 
from, the Lord Chancellor stated 
that for the purposes of justice 
great latitude of allegation must 
be allowed to counsel in pleading; 
and if a charge of fraud were per- 
tinent, he doubted extremely wbe- 
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ther it ought, merely because it 
might turn out to be uofounded* 
to be expunged as scandalous. 
(Robertson v* Graham^ (Sootcb,) 
27S, 277, 279.) 

PORTIONS. 

(Vide Will.) 

Undbr the words in a will, ^* to pay 
** to each of my said (younger) 
'' children (three daughters) as and 
*' for their respective portions, a 
'' sum equal to one«fourth of what 
** shall remain to my said (eldest) son 
'* William^payableto my said daugh- 
'* ters respectively^ at her or their 
** respectiveagesof 21, or marriage, 
** &c. :" held that all the daughters 
together were entitled only to a 
fourth of what remained as above, 
or each of them to a seventh ; and 
that the time of the testator's death 
was that at which the amount of 
his property, and the proportions 
of the shares, were to be computed 
and estimated. (Cokloughv^Gavarif 
(Irish,) 267.) 

PRACTICE. 

(Vide Consent.) 

Thb House of Lords will not review 
its own judgment merely because 
counsel may have omitted to make 
observations. (Bemal v. Marquis 
Donegal, (Irbh,) 157.) 

The coDtents of the printed cas^s 



in the House, of Lords are to be 
considered as a judicial representa- 
tion as much as the speeches of 
counsel, (ib.) 
No re-heacing in the House of Lords. 

(ib.) 

But counsel may be heard to correct 
a mistake which, in drawing up 
the formal judgment, may have 
been made contrary to the prin- 
ciple of their Lordships' decision. 

PREisCRIFTION. 

Two cases of, adjudication, without 
infeftment in the one case, with in- 
feftment in the other, but without 
any declaration of the legal. The 
decreet of adjudication was ob- 
tained in 1677t and that title was 
transferred to the Athol family in 
1688. That family having thus got ' 
possession of the lands obtained 
two Crown charters; the one in 
1691, the other in 1725, including 
the lands in question, and had the 
peaceable and uninterrupted pos- 
session till 1803, when the title 
was challenged as depending only 
on the adjudication, and as being 
still redeem^Ie, because in the 
one case the adjudication was not 
followed by infeftment, so that pre- 
scription would not run ; and be- 
cause, in the other case,* though 
the adjudication was followed by 
infeftment, there was no declarator 
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of me expiiy of the legal. Held 
bf |he Court Maw that the Crown 
charters and forty years* possses- 
sion formed a good title by pre- 
scription, and excluded all further 
question. This decision affirmed 
above, the Lord Chancellor being 
also apparently of opinion that an 
adjudication with infeftment and 
possession for 40 years from the 
period of the expiry of the legal, 
though without declarator, consti- 
tuted a good title by prescription, 
independently of the Crown char- 
ter. {Robertson v. Duke qfJthoL 
(Scotch,) 108, 112.) 

PROCURATOR (HSCAL). 

A Procurator Fiscal gives his con- 
eurrence to a prosecution by a 

' private informer, and acts also in 
^the prosecution as the informer's 
agent. Held that the Procurator 
Fiscal was not liable in an action 
for a malicious prosecution in re- 
spect of such acts, and could not 
be dealt with as a prosecutor. 
{ArhucJde v. Taylor, (Scotch,) 
178, 179.) 

PROCURATION. 

( Vide Bills of Exchange.) 

A POWER of indorsing bills per pro- 
^ufsCtion does not require a special 
mandate, but maybe inferred from 



fifids and circvnstances. {DaoUbtm 
V. RoierUom, <8cotdi,) 218.) 

PB08ECUTI0N. 

Am action for a malicious prosecution 
cannot be sustained against a firm, 
and those individual partners of it 
who had no concern in the prose- 
cution, merely because one of the 
partners may have so prosecuted 
for an alleged theft of property 
belonging to the firm. {Aiiuckk 
V. Taylor^ (Scotch>) 160.) 

In England an action for a malicious 
prosecution cannot be sustained, 
though the accusation should turn 
out to.be unfounded, if the prose- 
cutor can show probable cause for 
the charge, and the Lord Chan- 
cellor Eldon presumed that it must 
be so in Scotland, because it ought 
to be a principle of law in all 
countries, (ib.) 



R. 

BE-HEARING. 
{Vide Practicb. 

No K-hearing in the Home of 
Lordt. {Bemal<o,Marqtui Dmu- 
ffd, (Irbb,) 157.) 

.REMAINDER. 
A REMAiMPSB to s tetUiter's . right 
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heiiy is to be considered as evi- 
deoce of his inteotion not to ex- 
clude his heir at law. ( Tr^Mudl 
V. Sydenham, (English,) 208.) 

ROADS. 

Whbrb Road Trustees, under an act 
of parliament, do not follow the 
terms of the act in entering upon 
a person's ground, they have no 
right to say that the compensation 
and damages shall be estin^ated by 
the jurisdiction created under the 
act for that purpose, and the party 
injured has a right to insist upon 
having them ascertained by the 
ordinary tribunals. 

And it seems that under such, cir- 
cumstances the trustees cannot in- 
sist upon the ground being esti- 
mated according to its value at 
the time of their wrongful entry, 
but that the estimate may be taken 
according to the improved value 
of the ground at the time when 
the estimate comes to be made, by 
the authority and under the direc- 
tion of the ordinary tribunals, at 
the suit of the individual injured ; 
apparently on the principle that, 
as the trustees have not adopted 
the proper measures' to acquire a 
right to the ground by force of the 
act, the right remains with the 
individual till the recompense or 



price has been thus ascertained. 
(Bumei v. Knmkir (Scotdi,) 
280.) 



SEA-WORTHINESS. 

( Vide lNSUllANC»^WARaANTY.) 

A SHIP is pria^A Jade to be deemed 
sea-worthy ; but if it is found soon 
after her sailing that she is not 
sound, without probable or ade- 
quate cause appearing subsequent 
to the sailing to account for it, the 
rational inference is that she was 
not sea-worthy. {Parker v. PoUs, 
(Scotch,) SO ) 

Under the implied warranty as to 
sea-worthiness the vessel must not 
only be sound in the hull, but pro- 
perly provided with grojond tack- 
ling, sufficient to encounter the 
ordinary perils of the sea; and 
where the best bower anchor and 
cable of the small bower anchor 
were defective, the vessel was held 
not to be sea-worthy. iWUkie v. 
Geddes, (Scotch,) 57> 58, 59.) 

STATUTE. 

( Vide Maoistratx.) 

Im the case of a remedial statute, 
every thing is to be done in ad- 
vancement of the remedy that can 
be done, consistently with wj con- 
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Btructioti that can be put upon it 
(Johnes v. JokneSf (Eng]ith») 15.) 
The Lord Chancellor (Eidoo) ttated 
that the inclination of his opinion 
was that the provisiona of the Ha- 
tute of wrongous impriaonment did 
not apply to oommitments for fur- 
ther exAnination. (ArbucUe v, 
Taylor, (Scotch,) 160, 186.) 



T. 

. TENANT. 
( Vide Landlord.) 

Bm>s in the kitchens of the fium- 
houses in Scotland very near the 
fire place, there being no fender ; 
whether this, in case of the house 
being burnt, would not be held to 
be culpable negligence in the te- 
nant. {Bayie v. Wdker^ (Scotch,) 
2S8, S^.) 

Where a farm house is burnt by ac- 
cident the tenant cannot compel 
the landlord to rebuild it. jS^ qr. 
whether the tenant may not daim 
an abatement of rent or abandon. 
(t6. 288, 241, 243, 244.) 

TITHES. 

(Fttfe Pleading.) 

Whbrb in the answer to a bill for 
tithes certain customary payments 
were alleged, and some j^yroenta 



which from their smallness ap- 
peared to be customary were shown 
in evidence, but without making 
out die modus as laid, the ^ourt 
of Exchequer, without directing 
an issue, decreed for plaintiff, and 
the decree was affirmed by the 
House of Lords. (Blake v, Veytie^ 
(English,) 189, 191.) 
Where a modus is pleaded, it ought 
to be stated for what period it is 
paid. {ib. 190.) 

TITLE. 
( Vide Prbscription.) 

A Crown charter, and 40 years' 
peaceable and uninterrupted pos- 
session, constitutes a good title by 
prescription. 

It seems that an adjudication, widi in- 
feftment and 40 years' possessmn 
from the period of the expiry of 
the legal, though without deco- 
rator, would form a good title by 
prescription. (RoberUon o. Duie 
qfAthd, (Scotch,) lOS, 114.) 

TRUST— TRUSTEES. 

{Vide RoADB.) 

A TRUST fond, created under a mar- 
riage settlement for the purpose of 
pnrchasing lands in fee simple to 
be conveyed to the husband for 
life, remainder to the first and other 
sons, with power to the trustees to 
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lay out the moDey in the mean 
time on security^ with consent, of 
the husband. The husband pur- 
chases a leasehold interest, and 
takes the assignment to himself 
alone, and die trustees advance the 
money out of the trust fund to pay 
for it, and take a mortgage on the 
estate as a security for the pur- 
chase money and other sums ad- 
vanced out of the trust fund, the 
security being . considerably less 
than the money so advanced. The 
husband leases part of the lease' 
hold property to the attorney who 
managed the purchase for him. 
Held by the Lords, reversing a de* 
cree of the Irish Exchequer, that 
the first son of the marriage was 
entitled to follow that part of the 
trust fund which had thus been 
misapplied, and to have the benefit 
of the purchase discharged of the 
lease to the attorney, whose equity 
against tbe son,* as personal repre- 
sentative ^f the father, was barred 
by notice of the settlement and 
breach of trust. (Phayrc o. Perte^ 
(Irish,) 116.) 

Trustees must not deal with a trust 
fund of their own benefit. (fA. 128.) 

If stook is purchased with trust 
money, and the funds rise, in what- 
ever name the stock stands the 
advantage belongs to the trust 
fund. (I&.128.) 



A person who has netice cannot 
avail himitelf of an act of tniattoi 
in breach of their (rust. (ib. 129.) 

Where road trustees do not in their 
operations comply exactly with the 
terms of the ajct of parliament, the 
damages, except by coosent of the 
party injured, are not to be ascer- 
tained by the particular jurisdic- 
tion created under the act for that 
purpose, but are to be ascertained 
and settled by the ordinary tribu- 
nals; and it seems that, in case of 
an illegal entry upon a person's 
grounds by the trustees, if the 
ground has been improved between 
the time of such illegal entry, and 
the time of ascertaining the da^ 
mages as above, the trustees are 
liable in damages according to 
such improved value. {Bemd v. 
ATiioinfe^, (Scotch,) 28a) 



w. 

WARRANT. 
( Vide CoMMiTMavT — Imprison- 

MXNT.) 

Thb statute 1701, c. 6. does not 
require that a copy should be given 
to the party of a Magistrate's war- 
rant, merely to bring that party 
before him. (Arbuckk, v. Tmyhtf 
(Scotch,) 169.) 
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It Beems that the warrant of commit- 
ment need be lodged with the 
gaoler, that a doable may be fur- 
nished to the party, according to 
Stat, not 9 c. 6. only m those 
cases where the commitment is for 
custody in order to trial, {ib. 174.) 

WARRANTY. 
( Vide Inburavcb — Sba-woethi- 

11B8S.) 

If a ship is sea-worthy at the time 
of her sailing, however soon after 
she may become otherwise, the 
warranty is complied with. Parker 
V. PcUs, (Scotch,) SI.) 

Under the implied warraiity as to 
sea^worthiness, not only must the 
hull of the vessel be sound, but 
she must also be provided with 
ground tackling, sufficient to en- 
counter the ordinary perils of the 
sea. (Wilkiev.GeddeSf (Scotcli,) 
57,58,5a) 

It is a first principle of the law of 
insurance that, in case of a war- 
ranty, the thing or circumstance 
warranted must be exactly such as 
it is represented to be, and ques. 
tions of materiality or immateriality 
and greater or less risk, are there 
out of the case, the only question 
being whether the fact exactly 
corresponds with the warranty. 
(Newcadle Fire Insurance Co, v. 



Mamorran, <Sootch,) 155, 262, 
265.) 
But it seems that even in a case of 
warranty, it would be a good 
answer that the mbtake or mis- . 
representation was attributable 
solely to the insurers themselves^ 
or their agent, (ib* 263.) 

WILL. 
(FftfeDBVisx— Lboact — ^Hbib at 

LAW— ImTBMT.) 

Dbvisr and bequest by testator of 
the residue of hi^ estates and pro- 
perty of every kind, which he 
should be seized or possessed off 
or entitled to, at the time of his 
death, to his son and ttoo daughters, 
and all their younger ckUdreny their 
heirs, executors, and assigns, for 
ever ; but nevertheless that his in- 
tentions were that each of hb 
three children shouTd take for life 
the interest of such part as he the 
testator intended for the younger 
children of such child. Held that 
at the time of the testator's death, 
the fund intended for the younger 
children was to be divided into 
three equal parts, and the interest 
of one of these three parts to be 
paid to each of testator's children 
for life, and then the principal of 
such third part to be distributed 
among the younger children of 
such child; and that the younger 
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children took ^per stirpes and not 
per capita; and that the younger 
children who came in esse after 
testator's death were included., and 
entitled to share along with those 
living at the time of testator's death. 
(O'DeUv, Crone, (Irish,) 61.) 

In construing the words of a will the 
intention of the testator, and not 
the technical import, b to be at- 
tended to. (ib. 69.) 

The words *' in case any of my said 
*^ children shaU die," in a will, may 
be construed voken they shall die. 

^ (t5.73.) 

In construing a will the state of the 
testator's family, at the time of 
making his will, may be considered. 
(ib. 68.) 

In construing a will the inclination of 
the Court is to include as many 
objects as, by a fair construction of 
it, can be brought within it. (t6.) 

Under the words in a will, ** to pay 
** to each of my said (younger) chil- 
*' dren (three daughters) as and for 
'< their respective portions, a sum 
*' equal to one-fourth of what shall 



" remain to my said (eldest) son 
*' William, payable to my said 
^* daughters respectively, at her or 
''their respective ages of 21, or 
" marriage, &c.:'' held that all the 
daughters together were only en- 
titled to a sum equal to a fourth of 
what remained to the eldest son, or 
each of them to one-seventh ; and 
that the time of the testator's death 
was that at which the amount of 
his property, and the proportions 
of the shares, were to be computed 
and estimated. (Colclough v. Gaven, 
(Irish) 267.) 

WITNESS. 
( Vide Dkfbndamt.) 
Plaintiff examining a defendant 
as a witness can have no decree 
against him. (Bemal v* Marquis 
Donegal^ (Irish,) 150.) 

WORDS. 
The words ** in case any of my said 
" children shall die," Cdnstrued 
when any, &c« shall die. (O'Dell v, 
CrtmCf (Irish,) 7S.) 



END OF VOL. III. 
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